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UNIVERSAL COPYRIGHT CONVENTION AND 
IMPLEMENTING LEGISLATION 


WEDNESDAY, APRIL 7, 1954 


Unirep States SENATE, 
SUBCOMMITTEE ON UNiversaL Copyricgit CONVENTION 
OF THE COMMITTEE ON ForEIGN RELATIONS, 
AND 
SUBCOMMITTEE ON Parents, Trape-Marks, ANp CopyRiGHT 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittees met at 10:30 a. m., in room 318, Senate Office 
Building, Senator Bourke B. Hickenlooper presiding. 

Present: Senators Hickenlooper (presiding), Fulbright, Mansfield, 
Wiley. 

Senator Hickrennoorrr. The subcommittee will come to order. 
This subcommittee is in the nature of a special subcommittee. It is 
a combination of the subcommittee of the Foreign Relations Com- 
mittee and the subcommittee of the Judiciary Committee to consider 
the Universal Copyright Convention, and also at the same time, 
to consider implementing measure, S. 2559. 

(The Convention and bill are as follows:) 


UNIVERSAL COPYRIGHT CONVENTION 


The Contracting States, 

Moved by the desire to assure in all countries copyright protection of 
literary, scientific, and artistic works, 

Convinced that a system of copyright protection appropriate to all nations 
of the world and expressed in a universal convention, additional to, and 
without impairing international systems already in force, will ensure 
respect for the rights of the individual and encourage the development of 
literature, the sciences and the arts, 

Persuaded that such a universal copyright system will facilitate a wider 
dissemination of works of the human mind and increase international under- 
standing, p 

Have agreed as follows: 

ARTICLE I 
Each Contracting State undertakes to provide for the adequate and effective 
protection of the rights of authors and other copyright proprietors in literary, 
scientific, and artistic works, inclding writings, musical, dramatic, and cine- 
matographic works, and paintings, engravings, and sculpture. 


ARTICLE IT 


1. Published works of nationals of any Contracting State and works first pub- 
lished in that State shall enjoy in each other Contracting State the same pro- 
tection as that other State accords to works of its nationals first published in its 
own territory. 
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2. Unpublished works of nationals of each Contracting State shall enjoy in 
each other Contracting State the same protection as that other State accords to 
unpublished works of its own nationals. 

3. For the purpose of this Convention any Contracting State may, by domestic 
legislation, assimilate to its own nationals any person domiciled in that State. 


ARTICLE III 


1. Any Contracting State which, under its domestic law, requires as a condi- 
tion of copyright, compliance with formalities such as deposit, registration, notice, 
notarial certificates, payment of fees or manufacture or publication in that Con- 
tracting State, shall regard these requirements as satisfied with respect to all 
works protected in accordance with this Convention and first published outside 
its territory and the author of which is not one of its nationals, if from the time 
of the first publication all the copies of the work published with the authority of 
the author or other copyright proprietor bear the symbol © accompanied by the 
name of the copyright proprietor and the year of first publication placed in 
such manner and location as to give reasonable notice of claim of copyright. 

2. The provisions of paragraph 1 of this article shall not preclude any Con- 
tracting State from requiring formalities or other conditions for the acquisition 
and enjoyment of copyright in respect of works first published in its territory 
or works of its nationals wherever published. 

%. The provisions of paragraph 1 of this article shall not preclude any Con- 
tracting State from providing that a person seeking judicial relief must, in bring- 
ing the action, comply with precedural requirements, such as that the com- 
plainant must appear through domestic counsel or that the complainant must 
deposit with the court or an administrative office, or both, a copy of the work 
involved in the litigation ; provided that failure to comply with such requirements 
shall not affect the validity of the copyright, nor shall any such requirement be 
imposed upon a national of another Contracting State if such requirement is 
not imposed on nationals of the State in which protection is claimed. 

4. In each Contracting State there shall be legal means of protecting without 
formalities the unpublished works of nationals of other Contracting States. 

5, If a Contracting State grants protection for more than one term of copyright 
and the first term is for a period longer than one of the minimum periods pre- 
seribed in article TV, such State shall not be required to comply with the provi- 
f paragraph 1 of this article IIT in respect of the second or any subsequent 
term of copyright. 
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ARTICLE ITV 


1. The duration of protection of a work shall be governed, in accordance with 
the provisions of article IT and this article, by the law of the Contracting State 
in which protection is claimed. 

2. The term of protection for works protected under this Convention shall 
not be less than the life of the author and 25 years after his death. 

However, any Contracting State which, on the effective date of this Conven- 
tion in that State, has limited this term for certain classes of works to a period 
computed from the first publication of the work, shall be entitled to maintain 
these exceptions and to extend them to other classes of works. For all these 
classes the term of protection shall not be less than 25 years from the date of 
first publication. 

Any Contracting State which, upon the effective date of this Convention in 
that State, does not compute the term of protection upon the basis of the life of 
the author, shall be entitled to compute the term of protection from the date of 
the first publication of the work or from its registration prior to publication, as 
thé case may be, provided the term of protection shall not be less than 25 years 
from the date of first publication or from its registration prior to publication, 
as the case may be. 

If the legislation of a Contracting State grants two or more successive terms 
of protection, the duration of the first term shall not be less than one of the 
minimum periods specified above. 

8. The provisions of paragraph 2 of this article shall not apply to photographic 
works or to works of applied art; provided, however, that the term of protection 
in those Contracting States which protect photographic works, or works of 
applied art in so far as they are protected as artistic works, shall not be less than 
ten years for each of said classes of works. 

+. No Contracting State shall be obliged to grant protection to a work for a 
period longer than that fixed for the class of works to which the work in ques- 
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tion belongs, in the case of unpublished works by the law of the Contracting 
State of which the author is a national, and in the case of published works by 
the law of the Contracting State in which the work has been first published. 

For the purposes of the application of the preceding provision, if the law of 
any Contracting State grants two or more successive terms of protection, the 
period of protection of that State shall be considered to be the aggregate of 
those terms. However, if a specified work is not protected by such State during 
the second or any subsequent term for any reason, the other Contracting States 
shall not be obliged to protect it during the second or any subsequent term. 

5. For the purposes of the application of paragraph 4 of this article, the work 
of a national of a Contracting State, first published in a non-Contracting State, 
shall be treated as though first published in the Contracting State of which 
the author is a national. 

6. For the purposes of the application of paragraph 4 of this article, in case 
of simultaneous publication in two or more Contracting States, the work shall 
be treated as though first published in the State which affords the shortest term ; 
any work published in two or more Contracting States within thirty days of its 
first publication shall be considered as having been published simultaneouly in 
said Contracting States. 

ARTICLE V 


1. Copyright shall include the exclusive right of the author to make, publish, 
and authorize the making and publication of translations of works protected 
under this Convention. 

2. However, any Contracting State may, by its domestic legislation, restrict 
the right of translation of writings, but only subject to the following provisions: 

If, after the expiration of a period of seven years from the date of the first 
publication of a writing, a translation of such writing has not been published 
in the national language or languages, as the case may be, of the Contracting 
State, by the owner of the right of translation or with his authorization, any 
national of such Contracting State may obtain a non-exclusive license from the 
competent authority thereof to translate the work and publish the work so trans- 
lated in any of the national languages in which it has not been published; pro- 
vided that such national, in accordance with the procedure of the State con- 
cerned, establishes either that he has requested, and been denied, authorization 
by the proprietor of the right to make and publish the translation, or that, after 
due diligence on his part, he was unable to find the owner of the right. A 
license may also be granted on the same conditions if all previous editions of a 
translation in such language are out of print. 

If the owner of the right of translation cannot be found, then the applicant 
for a license shall send copies of his application to the publisher whose name 
appears on the work and, if the nationality of the owner of the right of trans- 
lation is known, to the diplomatie or consular representative of the State of 
which such owner is a national, or to the organization which may have been 
designated hy the government of that State. The license shall not be granted 
before the expiration of a period of two months from the date of the dispatch 
of the copies of the application. 

Due provision shall be made by domestic legislation to assure to the owner 
of the right of translation a compensation which is just and conforms to inter- 
national standards, to assure payment and transmittal of such compensation, 
and to assure a correct translation of the work. 

The original title and the name of the author of the work shall be printed on 
all copies of the published translation. The license shall be valid only for publi- 
cation of the translation in the territory of the Contracting State where it has 
been applied for. Copies so published may be imported and sold in another 
Contracting State if one of the national languages of such other State is the 
same language as that into which the work has been so translated, and if the 
domestic law in such other State makes provision for such licenses and does not 
prohibit such importation and sale. Where the foregoing conditions do not exist, 
the importation and sale of such copies in a Contracting State shall be governed 
by its domestic law and its agreements. The license shall not be transferred 
by the licensee. 

The license shall not be granted when the author has withdrawn from circu- 
lation all copies of the work. 

ARTICLE VI 


“Publication”, as used in this Convention, means the reproduction in tangible 
form and the general distribution to the public of copies of a work from which 
it can be read or otherwise visually perceived. 
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ARTICLE VII 


This Convention shall not apply to works or rights in works which, at the 
effective date of the Convention in a Contracting State where protection is 
claimed, are permanently in the public domain in the said Contracting State. 


ARTICLE VIII 


1. This Convention, which shall bear the date of September 6, 1952, shall be 
deposited with the Director-General of the United Nations Educational, Scientific 
and Cultural Organization and shall remain open for signature by all States 
for a period of 120 days after that date. It shall be subject to ratification or 
acceptance by the signatory States 

2. Any State which has not signed this Convention may accede thereto. 

3. Ratification, acceptance or accession shall be effected by the deposit of an 
instrument to that effect with the Director-General of the United Nations Educa- 
tional, Scientific and Cultural Organization. 


ARTICLE IX 


1. This Convention shall come into foree three months after the deposit of 
twelve instruments of ratification, acceptance or accession, among which: there 
shall be those of four States which are not members of the International Union 
for the Protection of Literary and Artistic Works. 

2. Subsequently, this Convention shall come into force in respect of each State 
three months after that State has deposited its instrument of ratification, 
acceptance or accession. 

ARTICLE X 


1. Each State party to this Convention undertakes to adopt, in accordance 
with its Constitution, such measures as are necessary to ensure the application 
of this Convention. 

2. It is understood, however, that at the time an instrument of ratification, 
acceptance or accession is deposited on behalf of any State, such State must be in 
a position under its domestic law to give effect to the terms of this Convention. 


ARTICLE XI 


1. An Intergovernmental Committee is hereby established with the following 
duties: 

a) to study the problems concerning the application and operation of this 
Convention ; 

b) to make preparation for periodic revisions of this Convention ; 

c) to study any other problems concerning the international protection of 
copyright, in co-operation with the various interested international organi- 
zations, such as the United Nations Educational, Scientific and Cultural 
Organization, the International Union for the Protection of Literary and 
Artistic Works and the Organization of American States ; 

d) to inform the Contracting States as to its activities. 

2. The Committee shall consist of the representatives of twelve Contracting 
States to be selected with due consideration to fair geographical representation 
and in conformity with the Resolution relating to this article, annexed to this 
Convention. 

The Director-General of the United Nations Educational, Scientific and Cul- 
tural Organization, the Director of the Bureau of the International Union for 
the Protection of Literary and Artistic Works and the Secretary-General of the 
Organization of American States, or their representatives, may attend meetings 
of the Committee in an advisory capacity. 


ARTICLE XII 


The Intergovernmental Committee shall convene a conference for revision of 
this Convention whenever it deems necessary, or at the request of at least ten 
Contracting States, or of a majority of the Contracting States if there are less 
than twenty Contracting States. 





. 
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ARTICLE XTII 


Any Contracting State may, at the time of deposit of its instrument of ratifi- 
cation, acceptance or accession, or at any time thereafter, declare by notifica- 
tion addressed to the Director-General of the United Nations Educational, 
Scientific and Cultural Organization that this Convention shal] apply to all 
or any of the countries or territories for the international relations of which it 
is responsible and this Convention shall thereupon apply to the countries or ter- 
ritories named in such notification after the expiration of the term of three 
months provided for in article IX. In the absence of such notification, this 
Convention shall not apply to any such country or territory. 


ARTICLE XIV 


1. Any Contracting State may denounce this Convention in its own name or 
on behalf of all or any of the countries or territories as to which a notification 
has been given under article XIII. The denunciation shall be made by notifica- 
tion addressed to the Director-General of the United Nations Educational, 
Scientific and Cultural Organization. 

- &§ 2. Such denunciation shall operate only in respect of the State or of the 
country or territory on whose behalf it was made and shall not take effect until 
twelve months after the date of receipt of the notification. 


et 


ARTICLE XV 


A dispute between two or more Contracting States concerning the interpreta- 
tion or application of this Convention, not settled by negotiation, shall, unless the 
States concerned agree on some other method of settlement, be brought before 
the International Court of Justice for determination by it. 


ARTICLE XVI 


1. This Convention shall be established in English, French, and Spanish. The 
three texts shall be signed and shall be equally authoritative. 

2. Official tests of this Convention shall be established in German, Italian, and 
Portuguese. 

Any Contracting State or group of Contracting States shall be entitled to 
have established by the Director-General of the United Nations Educational, 
Scientific and Cultural Organization other texts in the language of its choice by 
arrangement with the Director-General. 

All such texts shall be annexed to the signed texts of this Convention. 


ARTICLE XVII 


1. This convention shall not in any way affect the provisions of the Berne 
Convention for the Protection of Literary and Artistic Works or membership 
in the Union created by that Convention. 

2. In application of the foregoing paragraph, a Declaration has been annexed 
to the present article. This Declaration is an integral part of this Convention 
for the States bound by the Berne Convention on January 1, 1951, or which 
have or may become bound to it at a later date. The signature of this Convention 
by such States shall also constitute signature of the said Declaration, and ratifi- 
cation, acceptance or accession by such States shall include the Declaration as 
well as the Convention. 





ARTICLE XVIII 


This Convention shall not abrogate multilateral or bilateral copyright con- 
ventions or arrangements that are or may be in effect exclusively between two 
or more American Republics. In the event of any difference either between the 
provisions of such existing conventions or arrangements and the provisions of 
this Convention, or between the provisions of this Convention and those of any 
new convention or arrangement which may be formulated between two or more 
American Republics after this Convention comes into force, the convention or 
arrangement most recently formulated shall prevail between the parties thereto. 
Rights in works acquired in any Contracting State under existing conventions 
or arrangements before the date this Convention comes into force in such State 
shall not be affected. 
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ARTICLE XIX 


This Convention shall not abrogate multilateral or bilateral conventions or 
arrangements in effect between two or more Contracting States. In the event 
of any difference between the provisions of such existing conventions or arrange- 
ments and the provisions of this Convention, the provisions of this Convention 
shall prevail. Rights in works acquired in any Contracting State under existing 
conventions or arrangements before the date on which this Convention comes 
into force in such State shall not be affected. Nothing in this article shall affect 
the provisions of article XVII and XVIII of this Convention. 


ARTICLE XX 


Reservations to this Convention shall not be permitted. 


ARTICLE XXI 


The Director-General of the United Nations Educational, Scientific and Cul- 
tural Organization shall send duly certified copies of this Convention to the 
States interested, to the Swiss Federal Council and to the Secretary-General of 
the United Nations for registration by him 

He shall also inform all interested States of the ratifications, acceptances and 
accessions which have been deposited, the date on which this Convention comes 
into force, the notifications under Article XIII of this Convention, and denuncia- 
tions under Article XIV. 


APPENDIX DECLARATION RELATING TO ARTICLE XVII 


The States which are members of the International Union for the Protection 
of Literary and Artistic Works, and which are signatories to the Universal 
Copyright Convention. 

Desiring to reinforce their mutual relations on the basis of the said Union and 
to avoid any conflict which might result from the coexistence of the Convention 
of Berne and the Universal Convention, 

Have, by common agreement, accepted the terms of the following declaration : 


a) Works which, according to the Berne Convention, have as their coun- 
try of origin a country which has withdrawn from the International Union 
created by the said Convention, after January 1, 1951, shall not be protected 
by the Universal Copyright Convention in the countries of the Berne Union; 

b) The Universal Copyright Convention shall not be applicable to the rela- 
tionships among countries of the Berne Union insofar as it relates to the 
protection of works having as their country of origin, within the meaning 
of the Berne Convention, a country of the International Union created by 
the said Convention. 


RESOLUTION CONCERNING ARTICLE XI 


The Intergovernmental Copyright Conference 


Having considered the problems relating to the Intergovernmental Committee 
provided for in Article XI of the Universal Copyright Convention 


resolves 


1. The first members of the Committee shall be representatives of the following 
twelve States, each of those States designating one representative and an alter- 
nate: Argentina, Brazil, France, Germany, India, Italy, Japan, Mexico, Spain, 
Switzerland, United Kingdom, and United States of America. 

2. The Committee shall be constituted as soon as the Convention comes into 
force in accordance with article XI of this Convention ; 

3. The Committee shall elect its Chairman and one Vice-Chairman. It shall 
establish its rules of procedure having regard to the following principles: 

a) the normal duration of the term of office of the representative shall 
be six years; with one-third retiring every two years; 

b) before the expiration of the term of office of any members, the Com- 
mittee shall decide which State shall cease to be represented on it and which 
States shall be called upon to designate representatives; the representatives 
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of those States which have not ratified, accepted or acceded shall be the first 
to retire; 
c) the different parts of the world shall be fairly represented ; 


and express the wish 


that the United Nations Educational, Scientific, and Cultural Organization 
provide its Secretariat. 
In faith whereof the undersigned, having deposited their respective full 
powers, have signed this Convention. 
Done at Geneva, this sixth day of September, 1952 in a single copy. 
[Signatures omitted. ]} 


ProToco, 1 ANNEXED TO THE UNIVERSAL COPYRIGHT CONVENTION CONCERNING THE 
APPLICATION OF THAT CONVENTION TO THE WORKS OF STATELESS PERSONS AND 
REFUGEES 


The States parties hereto, being also parties to the Universal Copyright Con- 
vention (hereinafter referred to as the “Convention”’) have accepted the follow- 
ing provisions: 

1. Stateless persons and refugees who have their habitual residence in a 
State party to this Protocol shall, for the purposes ef the Convention, be as- 
similated to the nationals of that State. 

2. (a) This Protocol shall be signed and shall be subject to ratification or ac- 
ceptance, or may be acceded to, as if the provisions of article VIII of the Con- 
vention applied hereto. 

b) This Protocol shall enter into force in respect of each State, on the date 
of deposit of the instrument of ratification, acceptance or accession of the State 
concerned or on the date of entry into force of the Convention with respect 
to such State, whichever is the later. 

In faith whereof the undersigned, being duly authorised thereto, have signed 
this Protocol. 

Done at Geneva this sixth day of September, 1952, in the English, French and 
Spanish languages, the three texts being equally authoritative, in a single copy 
which shall be deposited with the Director-General of Unesco. The Director- 
General shall send certified copies to the signatory States, to the Swiss Federal 
Council and to the Secretary-General of the United Nations for registration. 

{Signatures omitted. ] 


PRoTOcoL 2 ANNEXED TO THE UNIVERSAL COPYRIGHT CONVENTION, CONCERNING THE 
APPLICATION OF THAT CONVENTION TO THE WoRKS OF CERTAIN INTERNATIONAL 
ORGANISATIONS 


The State parties hereto, being also parties to the Universal Copyright Con- 
vention (hereinafter referred to as the “Convention”’), 

Have accepted the following provisions: 

1. (a) The protection provided for in article II (1) of the Convention shall 
apply to works published for the first time by the United Nations, by the 
Specialized Agencies in relationship therewith, or by the Organisation of 
American States; 

(6b) Similarly, article II -(2) of the Convention shall apply to the said 
organisation or agencies. 

2. (a) This Protocol shall be signed and shall be subject to ratification or 
acceptance, or may be acceded to, as if the provisions of article VIII of the 
Convention applied hereto. 

(b) This Protocol shall enter into force for each State on the date of deposit 
of the instrument of ratification, acceptance or accession of the State concerned 
or on the date of entry into force of the Convention with respect to such State, 
whichever is the later. 

In faith whereof the undersigned, being duly authorised thereto, have signed 
this Protocol. 

Done at Geneva, this sixth day of September, 1952, in the English, French 
and Spanish languages, the three texts being equally authoritative, in a single 
copy which shall be deposited with the Director-General of the Unesco. 

The Director-General shail send certificated copies to the signatory States, 
to the Swiss Federal Council, and to the Secretary-General of the United Nations 
for registration. 

{Signatures omitted.] 
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Proroco, 3 ANNEXED TO THE UNIVERSAL COPYRIGHT CONVENTION CONCERNING THE 
EFFECTIVE DATE oF INSTRUMENTS OF RATIFICATION OR ACCEPTANCE OF OB 
ACCESSION TO THAT CONVENTION 


States parties hereto, 

Recoznizing that the application of the Universal Copyright Convention 
(hereinafter referred to as the “Convention’’) to States participating in all 
the international copyricht systems already in force will contribute greatly 
to the value of the Convention ; 

Have agreed as follows: 

1. Any State party hereto may, on depositing its instrument of ratification or 
acceptance of or accession to the Convention, notify the Director-General of the 
United Nations Educational, Scientific and Cultural Organisation (hereinafter 
referred to as “Director-General”’) that that instrument shall not take effect 
for the purposes of Article IX of the Convention until any other State named 
in such notification shall have deposited its instrument. 

2. The notification referred to in paragraph 1 above shall accompany the 
instrument to which it relates. 

3. The Director-General shall inform all States signatory or which have 
then acceded to the Convention of any notifications received in accordance with 
this Protocol. 

4. This Protocol shall bear the same date and shall remain open for signature 
for the same period as the Convention. 

5. It shall he subject to ratification or acceptance by the signatory States. 
Any State which has not signed this Protocol may accede thereto. 

6. @) Ratification or acceptance or accession shall be effected by the deposit 
of an instrument to that effect with the Director-General. 

b) This Protocol shall enter into force on the date of deposit of not less than 
four instruments of ratification or acceptance or accession. The Director- 
General shall inform all interested States of this date. Instruments deposited 
after such date shall take effect on the date of their deposit. 

In faith whereof the undersigned, being duly authorized thereto, have signed 
this Protocol. 

Done at Geneva, the sixth day of September, 1952, in the English, French and 
the Spanish languages, the three texts being equally authoritative, in a single 
copy which shall be annexed to the original copy of the Convention. The Direc- 
tor-General shall send certified copies to the signatory States to the Swiss 
Federal Council, and to the Secretary-General of United Nations for registration. 

[Signatures omitted.] 


Orr 


[S. 2559, 83d Cong., 1st sess.] 
A BILL To amend title 17, United States Code, entitled ‘‘Copyrights” 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 9 of title 17, United States Code, 
is amended to read as follows: 

“$9. Authors or proprietors, entitled; aliens 

“The author or proprietor of any work made the subject of copyright by this 
title, or his executors, administrators, or assigns, shall have copyright for such 
work under the conditions and for the terms specified in this title: Provided, 
however, That the copyright secured by this title shall extend to the work of an 
author or proprietor who is a citizen or subject of a foreign state or nation only 
under the conditions described in subsections (a), (b), or (ce) below: 

“(a) When an alien author or proprietor shall be domiciled within the United 
States at the time of the first publication of his work; or 

“(b) When the foreign state or nation of which such author or proprietor is a 
citizen or subject grants, either by treaty, convention, agreement, or law, to citi- 
zens of the United States the benefit of copyright on substantially the same basis 
as to its own citizens, or copyright protection, substantially equal to the pro- 
tection secured to such foreign author under this title or by treaty; or when 
such foreign state or nation is a party to an international agreement which 
provides for reciprocity in the granting of copyright, by the terms of which 
agreement the United States may, at its pleasure, become a party thereto. 

“The existence of the reciprocal conditions aforesaid shall be determined by 
the President of the United States, by proclamation made from time to time, as 
the purposes of this title may require: Provided, That whenever the President 
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shall find that the authors, copyright owners, or proprietors of works first pro- 
duced or published abroad and subject to copyright or to renewal of copyright 
under the laws of the United States, including works subject to ad interim 
copyright, are or may have been temporarily unable to comply with the con- 
ditions and formalities prescribed with respect to such works by the copyright 
laws of the United States, because of the disruption or suspension of facilities 
essential for such compliance, he may by proclamation grant such extension of 
time as he may deem appropriate for the fulfillment of such conditions or 
formalities by authors, copyright owners, or proprietors who are citizens of the 
United States or who are nationals of countries which accord substantially 
equal treatment in this respect to authors, copyright owners, or proprietors who 
are citizens of the United States: Provided further, That no liability shall attach 
under this title for lawful uses made or acts done prior to the effective date of 
such proclamation in connection with such works, or in respect to the continu- 
ance for one year subsequent to such date of any business undertaking or 
enterprise lawfully undertaken prior to such date involving expenditure or 
contractual obligation in connection with the exploitation, production, reproduc- 
tion, circulation, or performance of any such work. 

“The President may at any time terminate any proclamation authorized 
herein or any part thereof or suspend or extend its operation for such period 
or periods of time as in his judgment the interests of the United States may 
require. 

“(e) When the Universal Copyright Convention, signed at Geneva on Septem- 
ber 6, 1952, shall be in force between the United States of America and the 
foreign state or nation of which such author is a citizen or subject, or in which 
the work was first published. Any work to which copyright is extended pur- 
suant to this subsection shall be exempt from the following provisions of this 
title: (1) The requirement in section 1 (e) that a foreign state or nation musi 
grant to United States citizens mechanical reproduction rights similar to those 
specified therein; (2) the obligatory deposit requirements of the first sentence 
of section 13; (3) the provisions of sections 14, 16, 17, and 18; (4) the import 
prohibitions of section 107, to the extent that they are related to the manufactur- 
ing requirements of section 16; and (5) the requirements of sections 19 and 20: 
Provided, however, That such exemptions shall apply only if from the time of 
first publication all the copies of the work published with the authority of the 
author or other copyright proprietor shall bear the symbol © accompanied 
by the name of the copyright proprietor and the year of first publication placed 
in such manner and location as to give reasonable notice of claim of copyright. 

“Upon the coming into force of the Universal Copyright Convention in a for- 
eign state or nation as hereinbefore provided, every book or periodical of a 
citizen or subject thereof in which ad interim copyright was subsisting on the 
effective date of said coming into force shall have copyright for twenty-eight 
years from the date of first publication abroad without the necessity of comply- 
ing with the further formalities specified in section 23 of this title. 

“The provisions of this subsection shall not be extended to works of an author 
who is a citizen of, or domiciled in, the United States of America, regardless of 
place of first publication, or to works first published in the United States.” 

Sec. 2. Section 16 of title 17, United States Code, is amended to read 
follows: 


as 


“$16. Mechanical work to be done in United States 

“Of the printed book or periodical specified in section 5, subsections (a) and 
(b), of this title, except the original text of a book or periodical of foreign origin 
in a language or languages other than English, the text of all copies accorded 
protection under this title, except as below provided, shall be printed from 
type set within the limits of the United States, either by hand or by the aid 
of any kind of typesetting machine, or from plates made within the limits of 
the United States from type set therein, or, if the text be produced by litho- 
grahic process, or photoengraving process, then by a process wholly performed 
within the limits of the United States, and the printing of the text and binding 
of the said book shall be performed within the limits of the United States; which 
requirements shall extend also to the illustrations within a book consisting of 
printed text and illustrations produced by lithographic process, or photoengrayv- 
ing process, and also to separate lithographs or photoengravings, except where in 
either case the subjects represented are located in a foreign country and illus- 
trate a scientific work or reproduce a work of art: Provided, however, That said 
requirements shall not apply to works in raised characters for the use of the 
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blind, or to books or periodicals of foreign origin in a language or languages 
other than English, or to works printed or produced in the United States by 
any other process than those above specified in this section, or to copies of 
books or periodicals, first published abroad in the English language, imported 
into the United States within five years after first publication in a foreign state 
or nation up to the number of fifteen hundred copies of each such book or 
periodical if said copies shall contain notice of copyright in accordance with 
sections 10, 19, and 20 of this title and if ad interim copyright in said work 
shall have been obtained pursuant to section 22 of this title prior to the im- 
portation into the United States of any copy except those permitted by the 
provisions of section 107 of this title: Provided further, That the provisions of 
this section shall not affect the right of importation under the provisions of 
section 107 of this title.” 

Sec. 3. Section 19 of title 17, United States Code, is amended to read ¢ 
follows: 
“$19. Notice; form 

“The notice of copyright required by section 10 of this title shall consist 
either of the word ‘Copyright’, the abbreviation ‘Copr.’, or the symbol ©, ac- 
companied by the name of the copyright proprietor, and if the work be a printed 
literary, musical, or dramatie work, the notice shall include also the year in 
which the copyright was secured by publication. In the case, however, of 
copies of work specified in subsections (f) to (k), inclusive, of section 5 of 
this title, the notice may consist of the letter C enclosed within a circle, 
thus ©, accompanied by the initials, monogram, mark, or symbol of the copy- 
right proprietor: Provided, That on some accessible portion of such copies or 
of the margin, back, permanent base, or pedestal, or of the substance on which 
such copies shall be mounted, his name shall appear. But in the case of 
works in which copyright was subsisting on July 1, 1909, the notice of copy- 
right may be either in one of the forms prescribed herein or may consist of 
the following words: ‘Entered according to Act of Congress, in the year ; 
by A. B., in the office of the Librarian of Congress, at Washington, D. C.’, or, 
at its option, the word ‘Copyright’, together with the year the copyright was 
entered and the name of the party by whom it was taken out; thus, ‘Copyright, 
19 ,by A. B.’.” 

See. 4. This Act shall take effect upon the coming into force of the Universal 
Copyright Convention in the United States of America. 


Ss 


Senator Hickentoorer. I am acting in the capacity of chairman cf 
the subcommittee of the Committee on Foreign Relations, and Sena- 
tor Wiley, who is actually chairman of the Foreign Relations Com- 
mittee, is acting in the capacity of chairman of the subcommittee of 
the Committee on the Judiciary. 

We are trying to hold this hearing in concert, so that we will be 
able, we hope, to save time and arrive at final conclusions, both on 
the treaty and any implementing legislation that may result. 

I think a formal statement may start the record properly. 

We are meeting here today to give consideration to the Universal 
Copyright Convention and three related protocols which were signed 
at Geneva under date of September 6, 1952, and the implementing 
measure, S. 2559, which is designed to harmonize certain provisions 
of our copyright law with this convention. The convention was trans- 
mitted to the Senate by the President on June 10, 1953, with a strong 
recommendation for favorable action (Executive M, 83d Cong., 1st 
sess. ). 

We are meeting in a joint session of subcommittees of the Com- 
a on the Judiciary and the Committee on Foreign Relations be- 

‘ause of the interconnection between the proposed legislation which 
anil be enacted to give effect to the treaty, and article X of the con- 
vention. That article provides that before the instrument of ratifica- 
tion is deposited on behalf of any State, that State must be in a 
position to give effect to the terms of the convention under its do- 
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mestic law. This the United States is unable to do at present be- 
rause of the scope of the “manufacturing clause” and certain formal 
requirements necessary to obtain copyright (17 U.S. C. sec. 16). 
The pending bill makes the appropriate adaptations. It provides ex- 
pressly in section 4, however, that the legislation will take effect only 
upon the coming into force of the U niversal Copyright Convention 
in the United States. Thus, neither the convention nor the bill can 
become effective without the other. 


PAST COPYRIGHT TREATIES AND LAWS 


Until now the United States has not found it possible to accept the 
principal multipartite convention on copyright (the Berne Conven- 
tion of September 9, 1886, as revised) which protects the rights of 
foreign subjects in their literary and artistic products. We are party 
to certain multilateral agreements with Latin American countries, 
notably the Buenos Aires Convention of 1910, and to a network of 
bilateral agreements which, however, have failed to provide an ade- 
quate basis for protection abroad of American books and periodicals, 
music, art, motion pictures, and similar cultural and scientific crea 
tions. Conversely, a foreign author of a work written in the English 
language cannot obtain effective protection against the piracy of his 
work unless it is printed in the United States. 

The Berne Convention was unacceptable to the United States be- 
cause it embodied a number of concepts altogether at variance with 
principles of our copyright law, such as, for example, in the matter 
of automatic recognition of copyright without any formalities, pro- 
tection of moral rights, and the retroactivity of its application with 
respect to works already in the public domain in the United States. 

In general, the Universal Copyright Convention rests on the prin- 
ciple of national treatment, namely, that the protection afforded to 
literary, scientific, and artistic works of the nationals of contracting 
States must be no less effective than that granted to works of nationals 
of the State in which protection is sought. 


CHANGES NECESSARY IN UNITED STATES LAWS 


As I read the convention there are three principal changes which 
must be made in our laws to implement the treaty, These are: the 
relaxation, as to foreign works, of the requirement of United States 
manufacture; a slight modification in the form of the copyright notice ; 
and elimination of the right of the Register of ¢ ‘opyrights to invali- 
date cdpyright in a foreign work when the required copies are not 
deposited after demand. 

Weare here to ascertain Just what advantages the United States and 
its people will derive from the convention, as well as what we are con- 
ceding, if anything. Many of the witnesses to be heard are among the 
foremost experts in their field. A number of questions naturally arise 
in connection with the convention. 

With that preliminary statement, we will proceed to the statements 
and testimony and the questioning of witnesses. 

We have asked that insofar as possible, because there are dupli- 
cating interests involved, a consolidation of the presentation of a 
certain class of interests in copyrights and in this convention be made, 
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and we are trying to avoid the repetitious presentation of the same 
reasons or the same arguments in connection with any class or classi- 
fication of views. We have received excellent cooperation along that 
line in arranging the list of witnesses who have asked to be heard, 
and we have asked some, on our own responsibility, to be heard. 

Senator Witey. Mr. Chairman ? 

Senator Hickentoorer. Senator Wiley. 

Senator Witey. In view of the fact, as you have already stated, that 
S. 2559 is before the Judiciary Committee and the convention is before 
the Foreign Relations Committee, 1 would like to make a brief state- 
ment in relation to S. 2559. 

Senator HickeniLoorer. You may proceed. I think it will be very 
well if you do. 

, PROVISIONS OF S8, 2559 

ee Wiey. S. 2559, to amend title 17 of the United States Code, 
entitled ‘ Copyrights,” ” as you have already said, is being considered 
in concert with the Universal Copyright Convention for the reason 
that pursuant to the convention, the contracting States undertake to 
adopt such measures as are necessary to ensure the application of the 
convention. Each State agrees under the convention that it will be 
in a position under its domestic law to give effect to the convention at 
the time which it deposits its instrument of ratification. Accordingly, 
the United States instrument of ratification of the convention cannot 
be deposited until after the adoption of such legislation as is necessary 
to bring the United States copyright law into harmony with the 
provis isions of the convention. 

S. 2559, in terms, will do the following: 

It w “T amend section 9, title 17, United States Code, so as to add a 
new subsection (c) thereto, to the effect that when the Universal Copy- 
right Convention ‘hall have come into force between the United States 
and a foreign state or nation, copyrights secured by title 17 shall extend 
to the work of an author or copyright proprietor who is a citizen or 
subject of a foreign state and to works first published therein. Subsec- 
tion (c) then enumerates the formal requirements of the copyright law 
from which such works are exempt. 

i principal modifications involved in such exemptions are: 

The elimination of the manufacturing requirement as to English- 
esi ige books and periodicals of foreign origin. 

2. The qualifications of the right of the Register of Copyrights to 
void a copyright in foreign works for failure to make the required 
deposit after demand. 

The relaxation of the present statutory requirements of copyright 
peng e. 

The removal of the requirement for a separate proclamation 
under section 1 (e). There is, in addition to the changes required by 
the convention, modification of two other sections of the present law. 
These are: 

(a) Section 16 of the copyright law is modified to permit an Amer- 
ican author to first publish his book abroad in the English language 
and to import 1,500 copies of the book. Unlike foreign authors, he 
does not now enjoy this privilege. 

The last clause of section 16 is repealed as being superfluous, since 
the Presidential proclamation to which it refers has been terminated. 
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(b) The notice provisions of section 9 are modified so that an Ameri- 
can author or publisher may utilize the symbol © as an alternative 
statutory copyright notice in a book. This modification is designed 
in order that an American publisher exporting books to foreign coun- 
tries may utilize the single copyright notice in the books which will 
suflice both for domestic requirements and for those member countries 
of the Universal Copyright Convention. 

Senator HickenLoorer. Thank you. 


COMMITTEE PROCEDURE 


We have asked the witnesses to confine their statements to 10 
minutes, unless there is some unusual subject matter raised which the 
committee will desire to explore at a greater length. We shall try to 
adhere to that rule. We want to explore this subject fully, but we 
have a great many witnesses, and we ask that every effort be made to 
confine statements to the 10-minute period. 

The first witness this morning will be Mr. Thornsten V. Kalijarvi, 
who is the Acting Assistant Secretary of State for Economic Affairs, 

Mr. Kalijarvi, will you come forward ? 

I might say, among the questions which have occurred to us that you 
can touch on, and probably will touch on, are these: 

In what major respects does the Universal Copyright Convention 
differ from the Berne Convention so as to render the present instru- 
ment acceptable to this Government, while the former treaty was not? 

Other questions concerning the general effect of the convention on 
our domestic law, formalities, translation rights, and so on will, I am 
sure, be raised in this connection. 


STATEMENT OF THORSTEN V. KALIJARVI, DEPUTY ASSISTANT 
SECRETARY OF STATE FOR ECONOMIC AFFAIRS 


Mr. Kauisarvi. Mr. Chairman, members of the committee, I am 
appearing in support of the Universal Copyright Convention and of 
S. 2559, which would provide implementing legislation for the con- 
vention. The Secretary of State, in his report to the President, stated 
that participation in this convention by the United States would not 
only significantly improve the protection accorded to United States 
interests abroad, but would also make a substantial contribution to 
our general relations with the rest of the free world. The Department 
welcomes this opportunity to reaflirm its belief in the importance and 
desirability of adherence to this major new international agreement 
on copyright. 


BACKGROUND OF COPYRIGHT CONVENTION 


The United States presently participates in no worldwide arrange- 
ment to improve the basis of legal protection in the literary and artis- 
tic field. While we have for many years been members of an important 
regional copyright convention restricted to countries of the Western 
Hemisphere, we have had no multilateral ties with the rest of the 
world in this respect. Our adoption of an active role in this field is 
becoming of increasing importance, both politically and commercially. 

46564542 
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In this Department’s view, the Universal Copyright Convention would 
provide the means for the United States to strengthen its affiliation 
with the rest of the free world in this important area. 

This new convention will assure to United States authors and other 
copyright proprietors a wider and more secure protection abroad 
than they now have, while at the same time simplifying their task 
of obtaining it. By publishing his work in this country with a copy- 
right notice placed on it, an American author would automatically 
receive protection for the aah in the other countries which adhere to 
the convention. He would also obtain a somewhat higher standard 
of protection under the laws of some of the less developed countries 
than is presently possible, particularly with regard to the number 
of years of protection and the conditions under which translations of 
his work are made into local langu: ages. 

In return, the United States would provide foreign authors with a 
thoroughly justified improvement in their protection here. This in- 
volves primarily a modification of the so-called manufacturing clause 
of our copyright law. Under this clause, an author writing in English 
cannot obtain full-term copyright protection unless his work is printed 
here. If the work is first printed abroad, he can get a temporary 
5-year protection dave which period he can import 1,500 copies to 
test the market, but he loses his copyright protection at the end of the 
5 years if the work is not printed here by that time. 

My remarks will be confined to a discussion of the unsatisfactory 
conditions that now prevail in the copyright field, the thorough and 
painstaking manner in which the Universal Convention was prepared, 
and the fundamental benefits which adherence to it would bring to 
this country. Other witnesses who follow will discuss the more tech- 
nical aspects of the convention and its related legislation. 


WHY A NEW CONVENTION IS NEEDED 


Let us first examine our present international copyright arrange- 
ments, how they have emerged, and why they are considered anti- 
quated, inadequate, and precarious. Strange as it may seem, until 
the late 19th century we had no international copyright arrangements 
with any country. Up to that time we were more a consumer than a 
producer of copyrightable materials, and we were chiefly concerned 
with securing free access to foreign works. The writings of great 
English authors, such as Dickens and Scott, were freely pirated in 
this country and published without any pecuniary return to the 
writers. 

Just before 1900, we began to enter into a number of bilateral 
arrangements in this field. These agreements, with improvements 
and alterations, persist to this day. Although the system is largely 
outmoded, it still forms the chief foundation of our international 
copyright relations. These arrangements enable the United States 
to extend protection to the nationals of each foreign country on a 
national-treatment basis upon a finding in each case that we are receiv- 
ing reciprocal treatment from the foreign country concerned. 

This bilateral system has proved complicated and cumbersome from 
an administrative standpoint. Each arrangement requires separate 
time-consuming negotiations and involves the issuance of a Presiden- 
tial proclamation. Furthermore, whenever the law of a forei eign coun- 
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try is changed, the arrangement must be reviewed and new negotia- 
tions, as well as the issuance of a new proclamation, may become neces- 
sary. However, a much more important consideration is that if 
American nationals had to rely solely on these bilateral arrangements 
for the foreign protection of their works it would in many instances 
be ineffective. This is so because they would have to comply with a 
large number of technical requirements in different countries which 
would constitute a major burden, both financially and mechanically, 
often out of proportion to the advantages accruing from such pro- 
tection. 

Fortunately, up to this time Americans interested in copyright 
protection abroad have been able to obtain protection indirectly under 
the long-standing Berne Convention, to which some 40 countries 
adhere. Among ‘these 40 are a majority of those countries in which 
the acquisition ‘of copyright protection is of major importance. I 
say Americans have been able to profit indirectly from the Berne 
Convention because the United States has never become a member 
of it. The reason is that some of the basic provisions of the Berne 
Convention are incompatible with United States legal concepts of 
copyright. 

Nevertheless, United States copyright owners are at present able 
to protect their works under this convention by publishing in one of 
the Berne Convention countries. Thus, at the sufferance of other 
countries, and even though they have no basic right to the protection 
they secure, Americans are now able to obtain re: asonably satisfactory 
copyright protection in much of the free world. 

However, the Department believes that a real danger exists, namely, 
that the privilege of using the Berne Convention will be withdrawn 
if we do not seize the opportunity presented by this new convention 
to strengthen our relationships in this field. This opinion is shared 
widely in copyright circles throughout the United States. It is our 
belief that the withdrawal of this privilege, which is explicitly per- 
mitted in the Berne Convention, has been held off pending the out- 
come of consideration by non-Berne countries of the new Universal 
Convention. 

Then, of course, it should be kept in mind that a substantial number 
of countries with which our bilateral copyright relations are unsatis- 
factory are not members of the Berne Convention and these coun- 
tries grant only a relatively low degree of protection to foreign works. 


THE CONVENTION AND ITS DEVELOPMENT 


Here in the United States people interested in developing improved 
copyright protection for American authors abroad have been con- 
vinced for a long time that the best solution for the difficulties de- 
scribed is a new international convention in which the United States 
could participate. Efforts to develop such a convention began shortly 
after the war. The document you are considering is the result of 
careful, thorough preparatory work in the intervening years. 

From 1947 through 1951 a number of so-called experts’ meetings 
shaped the broad outlines. Recognized leaders in the copyright fie ld 
both here and abroad drawn largely from the legal profession framed 
the negotiating draft of the convention. Many of these experts later 
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attended the negotiating conference as members of Government 
delegations. 

The draft instrument thus formulated by the experts, after ex- 
tensive consultation with governments, was laid before the inter- 
governmental negotiating conference held at Geneva in the summer of 
1952. which finalized the document. Of the total of 50 countries 
present, 40 have signed the convention. To the list of signatories ap- 
pearing in Executive “M” should be added Belgium, Israel, Japan, 
and Peru. which signed after the conference concluded. You will, 
incidentally, find no Soviet bloc countries on this list. In fact, none 
either attended the conference or has shown any interest since that 
time. 

SUPPORT FOR THE CONVENTION 


Support for the Universal Convention has been expressed in this 
country by all those who create works subject of copyright protec- 
tion—authors, composers, songwriters, and artists. It is also en- 
dorsed by enterprises providing the media for public dissemination of 
these creations—book publishers and manufacturers, periodical and 
music publishers, and the radio, television, and motion-picture in- 
dustries. Libraries, educators, and scholars have also shown an active 
interest in adoption of the convention. It has in fact been officially 
approved by most of the organizations which are recognized as repre- 
senting these various groups. 

In addition, it has received the approval of a number of the leading 
bar associations or their committees, including the house of delegates 
of the American Bar Association. In short, the convention has the 
wide support of all groups in this country interested in the creation, 
dissemination, and use of literary and artistic works. 

In the Department’s opinion, this convention thoroughly merits 
this strong support because it would place our international copyright 
relations on a firm footing for the first time and would accomplish 
this purpose in a simple and effective manner. The convention does 
not attempt to eliminate differences in copyright theory and practice 
which exist in various parts of the world or to standardize national 
law and practice on the subject. Instead, it realistically recognizes 
these differences and satisfactorily bridges the gaps between the prin- 
cipal systems of copyright protection. Nor would the convention re- 
place existing international agreements, such as the Berne and Latin 
American Conventions. Rather it supplements them where this is 
needed. 

THE MANUFACTURING CLAUSE CHANGE 


Attention has been given to the benefits that would accrue to Ameri 
can authors from United States participation in this Convention and 
to the improved protection which the United States would in turn 
provide foreign authors here. Let me now turn for a moment to the 
change in the manufacturing clause which is proposed. The author 
writing in English now can obtain only 5 years’ protection here unless 
his book is printed in this country. If the printing is not done here, 
his work falls into the public domain after the 5-year period. Tt can 
then be reproduced freely by anyone and can be used in the movies or 
on radio or television without any remuneration to him. 











UNIVERSAL COPYRIGHT CONVENTION 17 


The negotiation of the convention involved considerable give and 
take in view of the ditfering systems of copyright which it must 
br due. A number of countries, particularly the English-speaking 
ones, made it clear to us during the negotiations that they could not 
join a convention with us if we continued to apply the manufacturing 
clause of our law to them. They pointed out that they have been 
giving full protection to American works and are receiving only a 
very limited protection in return. We have felt and continue to feel 
that their point of view has considerable justification if we are to 
expect to receive the protection from them which would be provided 
by the convention. 

The proposal before you is that the manufacturing clause be modi- 
fied so as to remove its application to countries which join the con- 
vention. The Department is not unmindful that the printing trades 
unions are appearing in opposition to this action. However, we are 
convinced that ratification of the convention and enactment of the 
necessary legislation would result in important advantages for this 
country. The United States would receive in return for modifica- 
tion of the manufacturing clause a specific quid pro quo from each 
foreign country in the form of improved protection, to the benefit of 
all United States creators and users of copyrighted material. In 
addition, our rapidly growing foreign market for books and related 
materials would be significantly strengthened. In direct contrast to 
the situation when the manufacturing clause was first placed in the 
copyright law in the late 1800’s, we are now a major exporter with 
proceeds from books alone totaling more than $24 million last year. 
This figure is well over twice the value of the 1953 book imports. ‘Thus 
the manufacturing clause has become an anomaly in our law which 
is out of keeping with our present economic position in this field. 

We are gratified to learn that, after careful consideration of the 
problem, the Book Manufacturers’ Institute whose membership prints 
most of the books produced in this country, has reached similar con- 
clusions and has withdrawn its opposition to modification of the man- 
ufacturing clause as proposed in S. 2559. 


UNDERDEVELOPED COUNTRIES 


The convention has also been drafted to encourage the adherence 
of underdeveloped countries. Many of these countries feel it is im- 
portant that their nationals obtain access to foreign writings and cul- 
ture in their local languages as quickly as possible. The convention 
takes cognizance of this problem by the inclusion of special provi- 
sions to meet this need. Adherence of these countries would help to 
improve and broaden the copyright protection of our nationals abroad. 
In addition, as the Secretary of State noted in his report on the con- 
vention, some of these countries are in areas of the world bordering 
on the Soviet bloe in which Communist propaganda has its createst 
impact. Regularizing and improving our copyright relations with 
the free world countries bordering on the Soviet bloc would be espe- 
cially important as a stimulus to the flow of books and other educa- 
tional media to them from the rest of the world. 
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CONVENTION NOT SELF-EXECUTING 


Let us turn now to the question of implementing the treaty. The 
terms of article X make it clear that the treaty is not self-executing, 
that is, its ratification would not by itself modify our domestic law. 
Any changes in the United States copyright law that are necessary 
to apply the provisions of the treaty must be specifically legislated 
by the Congress. That is the purpose of S. 2559 which is before you, 
as well as of the identical bills, H. R. 6616 and H. R. 6670, which are 
before the House. Not only is specific legislation required but the 
treaty also provides in artic le X that the legislation must be adopted 
before the instrument of ratification of the treaty can be deposited. 
This treaty creates no problem with regard to Federal-State relations. 
It does not give the Congress any power to legislate which it would 
not have in the absence of the treaty. 

In this connection, I wish to emphasize that the Constitution pro- 
vides in section 8 of article I that Congress shall have the power “To 
promote the progress of science and the useful arts, by securing for 
limited times for authors and inventors the exclusive right to their 
respective writing and discoveries.” This convention and the imple- 
menting legislaton are in clear pursuit of this provison of the Con- 
stitution. 

8. 2559 

S. 2559 was drafted in accordance with the suggestions of the Sec- 
retary of State sent to the Senate last summer. The bill, with a few 
minor exceptions, would make only those changes in the copyright 
law that are necessary to bring it into conformity with the terms of 
the convention. The bill has been prepared to make these changes 
applicable only to the foreign countries which join the convention. 
Furthermore, it would not become effective until the convention comes 
into force with respect to the United States. 


IMPROVED CULTURAL RELATIONS WITH FREE WORLD 


It is the view of the Department of State that our acceptance of 
the Universal Copyright Convention will improve our general foreign 
relations with the rest of the free world. Not only will it establish 
more satisfactory copyright protection abroad for United States na- 
tionals, but it is bound to have a very favorable influence on the intel- 
lectual and cultural leaders and groups of other countries, particularly 
in Western Europe. It is impossible to overemphasize the influence 
of these groups on the political and social life of most free world coun- 
tries. The Department has been much impressed with the emphasis 
these people place on copyright problems. Indeed, to people who do 
not have immediate contact with these groups, their concern about 
this matter may seem unwarranted and disproportionate. However, 
there is no gainsaying that strong criticisms have been voiced against 
the United States for its maintenance of unsatisfactory conditions of 
copyright protection. Indeed, one effect of this criticism has been to 
create the impression abroad that this country follows a largely mate- 
rialistic attitude in this field and is not friendly nor adequately favor- 
able to the arts and sciences, an observation which any American would 





j 





st ice OA ALOR OL IEF 


UNIVERSAL COPYRIGHT CONVENTION 19 


immediately challenge. The committee will therefore readily under- 
stand why the Departme nt has been impressed with the general feeling 
abroad that the successful negotiation of the convention is the begin- 
ning of a new era in improved cultural relations between the United 
States and especially Western European countries. 

These are some of the reasons why the Department is firmly con- 
vinced that the Universal Copyright Convention and the related legis- 
lation contained in S, 2559 constitute an important step forward in 
good relations with other countries, and therefore gives the conven- 
tion and legislation its wholehearted support. 

Senater HickeNLoorer. Thank you, Mr. Kalijarvi. 

Senator Wiley, do you have questions? 

Senator Witry. I have no questions, except at this time I would 
like to put in the record the organizations favoring the Universal 
Copyright Convention and the organizations opposed to the Universal 
Copyright Convention. This was prepared by the committee staff. 

Senator HickENLoorer. Will they be presented at this point in the 
record or prior to Mr. Kalijarvi’s remarks? 

Senator Wiiry. After Mr. Kalijarvi’s remarks. 

Senator HickenLoorer. They will be so included in the record. 

(The lists referred to are as follows :) 


ORGANIZATIONS FAVORING UNIVERSAL COPYRIGHT CONVENTION 


National Musie Council. 

The Authors League of America, Inc. 

Music Publishers Association of the United States. 

Songwriters’ Protective Association. 

American Book Publishers Council. 

Music Publishers Protective Association. 

Book Manufacturers’ Institute, Inc. (during House hearings reversed its position 
of opposition). 

McGraw-Hill International Corp. 

Doubleday & Co. 

Mystery Writers of America, Inc. 

The Bobbs-Merrill Co., Inc. 

American Performing Rights Society, Inc. 

National Association for American Composers and Conductors, Ine. 

Illinois Library Association. 

Catholic Library Association. 

American Civil Liberties Union. 

Protestant Denominational Publishing Houses. 

Artists Equity Association. 

World Book Co., publishers. 

American Library Association. 

American Council on Education. 

American Guild of Organists. 

American Society of Composers, Authors, and Publishers. 

Patent Law Association of Chicago. 

The University of Chicago Press. 

Little, Brown & Co. 

American Academy of Arts and Sciences. 

Sigma Alpha Iota National Musie Fraternity. 

National Institute of Arts and Letters. 

Protestant Church-Owned Publishers’ Association. 

W. W. Norton & Co., Inc., publishers. 

William Morrow & Co., Inc., publishers. 

Association of College and Reference Libraries. 

National Association of Radio and Television Broadcasters. 

Photographers Association of America. 
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ORGANIZATIONS Opposep To UNIVERSAL COPYRIGHT CONVENTION 
International Allied Printing Trades Association. 
International Typographical Union. 
Union Employers Section, Printing Industry of America. 
New Orleans Photo Engravers Union. 
Youngstown Typographical Union, No. 200 


Senator HickeNn Loorer. Senator Fulbright. 


OPPOSITION TO 8S, 2559 


Senator Fursricut. I have a few questions. 

\s far as you know, is the International Allied Printing Trades 
Association the only organization in opposition to this bill? 

Mr. Karasarvi. That is true, as far as I know. 


UNITED STATES IMPORT OF BOOKS 


Senator Fursrient. In your statement you said that we exported 
$24 million last year, but you do not say how much we imported. You 
say twiceasmuch. Do you have the exact figure? 

Mr. Kartsarvr. We do not have the exact figure. 

Senator Futsricntr. You are sure that we exported twice as much 
as we imported, in books ? 

Mr. KauisArvi. That is correct. We will get the exact figures for 
you, for the record. 

OPPOSITION TO 8S, 2559 


Senator Futsricnr. [ will wait until the printing trades come on, 
to find out what their position is. 

To your knowledge, no other organization is opposing this bill? 

Mr. Katisarvr. No; that is right. 

Senator Funsricntr. There is unanimity among the writers and 
producers, let us say, other than the printing tr: ades; is that right? 

Mr. KanisArvi. That is correct. 

Senator Futsricut. I believe that is all. 


EFFECT ON POWERS OF CONGRESS 


Senator HickrenLooper. Dr. Kalijarvi, are you prepared to answer 
specifically the question as to what effect this convention, this treaty, 
if adopted, would have upon the enlargement of the powers of the 
Federal Congress in the fields in which they do not already possess 
those powers ? 

Mr. Kanisarvi. Part of my statement was addressed to that, Mr. 
Chairman. As I understand it, there would be no expansion of 
powers. The legislation is specifically pursuant to section 8, article I 
of the Constitution. 

Senator Hickentoorer. I am not talking about the legislation, I 
am talking about the treaty. 

Mr. Kaxisarvi. The treaty also, Mr. Chairman. 

Senator Hickenlooper. I think that is all. 

Senator Fursricgut. You would not consider that you are the 
proper witness to go into the position of the trade unions and typo- 
graphical unions? 

Mr. Kautsarvi. No. 
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Senator Futsricnt. I did not want you to get away if you are the 
one who would testify about it. 

Mr. Kauisarvi. No. 

Senator Futsricnt. That is all. 

Senator Hicken.oorrer. Thank you, Mr. Kalijarvi. 

The next witness will be Verner W. Clapp, Acting Librarian of 
Congress. 


STATEMENT OF VERNER W. CLAPP, ACTING LIBRARIAN OF 
CONGRESS 


Mr. Cuarr. I am Verner W. Clapp, Acting Librarian of Congress. 
I have a pre Seam statement, Mr. Chairman. 

Mr. Chairman and memoers of the committee, I am very happy to 
appear before this committee to represent the Library of Congress 
in support of the ratification of the Universal (¢ opyright Convention 
signed at Geneva, September 6, 1952, by the United States and 39 
other countries, and now submitted by the President of the United 
States to the Senate for its advice and consent prior to ratification; 
and also in support of the accompanying legislation, S. 2559, a bill 
to amend the Copyright Act in a few partic ‘ulars necessary to make it 
possible for the United States to ratify the convention. The Library 
of Congress completely and unreserve ‘dly urges the ratification of the 
convention and the enactment of 8. 2559. 


PURPOSE OF CONVENTION 


The purpose of the Universal Copyright Convention is to provide 
an effective and simple international method of protecting literary 
and artistic materials. Since the treaty expressly provides that at 
the time the instrument of ratification is deposited, each State must be 
prepared under its domestic law to give effect to the terms of the con- 
vention, you are being asked to enact S. 2559, which amends the copy- 
right law in the few instances necessary before ratification can be 
effected. 

The objective of this treaty—effective and simple international pro- 
tection of literary works—is so elementary that it may be difficult to 
understand why it has not been accomplished in years past. With 
this in mind, I would like to briefly outline the past history of inter- 
national copyright relations in this country, so that you may have 
a better basis for understanding the essential problem. 


HISTORY OF INTERNATIONAL COPYRIGHT RELATIONS 


The United States Constitution provides (in art. 1, sec. 8) 
that the Congress shall have power to promote the progress of science 
and the useful arts, by securing for limited times to authors and in- 
ventors the exclusive right to their respective writings and discoveries. 
The first legislation under this provision was quickly enacted in 1790; 
but for more than a century the application of the constitutional pro- 
vision was restricted exclusively to American authors and American 
writings, while the writings of foreign authors were totally excluded 
from protection. At the beginning of the period, this was a wholly 
normal situation, but as the 19th century proceeded, and intellectual 
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and artistic works circulated even more rapidly and widely, the situ- 
ation changed completely. 

Because foreign authors could not get protection in the United 
States, their works were pirated here, and the 19th century has been 
labeled as being in the United States the age of literary piracy. 
Though there were some notable examples of fair dealing by leading 
American publishers toward foreign authors, there was no law com- 
pelling such fair dealings, and the works of Dickens, Thackeray, Ste- 
venson, and others were freely pirated in this country. Even major 
works, such as the Eneyclopedia Britannica, were pirated. Entire 
publishing enterprises were carried on and magazines were estab- 
lished because of this ability to take the works of foreion authors 
without payment. 

At the end of the 19th century a moral revulsion developed against 
what preachers of the day called “the national sin of literary piracy.” 
Public opinion mobilized. Notable American authors—James Rus- 
sell Lowell, Mark Twain, Edward Eggleston, George W. Cable, James 
Whitcomb Riley, and many others—denated funds raised by readings 
and lectures to help correct the situation. In 1891 a revision of the 
Copyright Act at last gave protection to foreign authors, but with a 
proviso—the proviso that they comply with our formalities, including 
the arduous and irrelevant requirement that their works be manufac- 
tured in the United States. Under the act of 1891, all foreign authors 
were included in this proviso. Nevertheless, the acknowledgment by 
the United States of the basic principle of according copgriaat to 
foreign authors, under whatever terms, marked a great advance in 
our relations with foreign countries, and provided a measure of pro- 
tection not only to the foreign authors but also to the American au- 
thors in competition with them. 

Five years previously, as Mr. Kalijarvi has reminded you, in 1886, 
4 ow including the principal European countries had at Berne 

ached a new copyright agreement by which copyright obtained in 
one member country would be recognized and protected by all other 
member states without formalities. You will hear more in these 
hearings concerning one provision of the convention—the so-called 
“side door into Berne.” That is to say, a side door through which to 
secure protection under the Berne Convention. I will ask your per- 
mission briefly to explain this, for it is through this “side door” that 
most American publishers have been enabled to obtain copyright pro- 
tection in European countries. 


“SIDE DOC mR” 








PROTECTION 


Article 6 of the Berne Convention provides that a work first pub- 
lished in a member state—even though not by a national of that state— 
shall enjoy in that state and in all other member countries the rights 
granted by the Berne Convention. United States publishers and 
authors have utilized and still utilize this “side door” by the simple 
expedient of sending copies of their books to Toronto or London for 
sale on the same day as it was published in this country. Except when 
challenged in some countries as only a colorable publication, this 
achieves automatic copyright protection in the 43 nations which are 
members of Berne. 
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The same sixth article of the convention contains in addition how- 
ever, a Damoclean sword which may possibly cut the latchstring 
to the “side door.” I refer to the provision that where a member 
state considers that a nonmember state fails to protect in an adequate 
manner the authors of any Union country, that country may deny 
this “side-door” protection. Further, if one member country so denies 
this protection, the other Berne countries likewise may automatically 
deny this right to the nonunion nationals. 

Thus the position of the United States, in trying to enforce rights 
abroad under a treaty to which the United States is not a party, is 
most unsatisfactory, and a leading exporter of American books has 
recently stated that “as a practical matter it is becoming increasingly 
difficult for American publishers to enforce their rights in foreign 
countries.” 


UNITED STATES BILATERAL COPYRIGHT ARRANGEMENTS 


The question may properly be asked whether our present copyright 
law does not afford other means of achieving protection for our 
United States authors in foreign countries so that our authors will 
not have to rely upon provisions of a treaty to which this country is 
not a party. The answer is “Yes, it does.” Our law authorizes the 
establishment of bilateral copyright relations with other countries. 
Under this authorization the United States has entered into some 
forty separate bilateral arrangements with various governments; but 
relying on these arrangements would require a United States author 
or publisher to be familiar with all the laws, procedures, formalities 
and endless red tape of each of 40 countries in turn in order to assure 
himself of complete protection in all of them. Because of this ob- 
viously unsatisfactory situation, it is readily understandable why 
United States authors and publishers rely on the previously mentioned 
“side door” of the Berne Convention for their protection abroad. 


UNITED STATES NOT MEMBER OF BERNE CONVENTION 


Following the enactment of 1891, and during the first half of this 
century, a number of attempts were made to obtain legislative ap- 
proval for United States admission to the Berne Union—during the 
twenties, throughout the thirties, and up to the threshold of World 
War IL. But due to a difference in concept between European and 
American copyright, as well as to conflicts between various commercial 
interests in this country, all efforts failed. 


BACKGROUND OF THIS CONVENTION 


By 1945, however, it was obvious that this country would probably 
never join Berne, and efforts have consequently been directed toward 
finding a formula to which both the United States and the Berne 
Union countries, as well as other countries not members of the Berne 
Union, might adhere. This effort, learning wisdom from previous 
efforts, has proceeded with utmost care to assure that in this country 
all interested parties were represented in preliminary discussions. 
The Copyright Office, the Department of State, the copyright bar, 
the book publishers, the periodical publishers, the motion picture pro- 
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ducers, the radio and television interests, the music interests, the 
learned societies and scientific groups, and—last but not least—the 
authors and compose rs themselves, have all been involved in the dis- 
cussions carried on in this country for 4 years prior to the drafting of 
the Universal Copyright Convention, and the convening of the diplo- 
matic conference in Geneva in 1952. There—largely through Ameri- 
can leadership—a text was formulated embodying the best concepts 
of American and European practice, and making possible the exten- 
sion of copyright benefits and protection to less developed countries 
where such benefits and protection have never yet reached, and pro- 
viding a formula which all may accept withotu loss of rights or 
prestige. 

With that brief history behind us, let me summarize the pros and 
cons of the Universal Copyright Convention. 


ADVANTAGES OF CONVENTION 


The advantages are: 

1. As a matter of simple economics the products of the minds of 
United States authors will achieve for the first time an effective inter- 
national protection throughout most of the Western World, not 
merely by courtesy as in the “side door” to Berne, but as a matter of 
right. In the field of books and motion pictures alone this involves 
a not inconsiderable figure—United States book exports presently 
amount to approximately $25 million a year, and the receipts from 
motion picture film rentals outside the United States run in the neigh- 
borhood of $200 million a year. 

2. We gain enormously in convenience, eliminating the necessity 
for securing separate copyright protection in each of the other coun- 
tries of the world. Let me give you an example. 

In 1905 we negotiated a copyright treaty with J: apan. This treaty 
has always been completely unsatisfactory to American copyright 
proprietors because of its lack of protection of translation rights. At 
the end of the last war we let this treaty lapse and, after protracted 
and difficult negotiations, effected a new arrangement—which now has 
only 2 years to run. Unless the Universal Copyright Convention 
comes into being, we shall have to renew the ordeal of separate nego- 
tiation or go without any reciprocal protection between the two coun- 
tries. As you might expect, the injury in that case will be much 
greater to American economic interests than to the Japanese, and 
could prove seriously harmful in important public opinion-making 
circles. 

We will add to the abilities of American authors, publishers 
an other producers to give to the rest of the world the results of 
American thought, science and technology. As you know, it is the 
declared objective of the Congress of the United States that a better 
understanding of the United States be promoted in foreign coun- 
tries (22 U. 8. C. 1431). For this purpose, United States informa- 
tion libraries in foreign countries, as well as many other related ac- 
tivities, have been established; but a principal method of promoting 
such understanding is through the commercially distributed pro- 
ducts of book and periodical publishers, motion picture producers, 
etc. Foreign countries are anxious to secure these products and an 
improved international copyright agreement will assist this desirable 
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objective. Only last year the chairman of this subcommittee, making 
a report on the overseas information programs of the United States, 
recommended that “to the greatest practicable extent, private com- 
mercial channels of communication should be used in carrying out 
the purposes of the program, provided security is insured.” (S. Rept. 
406, 83d Cong., Ist sess., at p. 27.) The ratification of the Universal 
Copyright Convention is entirely in line with this most reasonable 
recommendation. Adequate protection abroad for our works will 
certainly stimulate the use of private enterprise channels for this 
worthy objective. 

1. We gain prestige. We would at one stroke eliminate the irrita- 
tion of the past half century at our manufacturing clause and of the 
past century and a half at our unequal treatment of foreigners. The 
elimination would be secured by the adoption of an agreement in whose 
formulation we have taken a leading part and which constitutes an 
advance over the Berne Convention by reason of its acceptability by 
many of the countries not now included in the Berne Union. 


OPPOSITION TO CONVENTION AND LEGISLATION 


From a purely copyright standpoint, Mr. Chairman, there has not 
been registered a single objection to this treaty and legislation. The 
objections are all aside from copyright. 

May I add here to what Mr. Kalijarvi said when we asked whether 
he knew of any other objections than the typographical unions op- 
posed to the Convention. He should have said the unions are not 
opposed to the Convention. No organization is opposed to the Con- 
vention. It is only to the facilitating legislation that there is opposi- 
tion. Only one opposition actually exists to that legislation, and that 
is only to the modification of the manufacturing clause. 

Senator Wirey. Is it section 16 of the bill to which they are par- 
ticularly opposed ¢ 

Mr. Cuapp. Yes, sir. 

Senator Futsrient. As far as you know, that is the only thing to 
which anyone is objecting ? 

Mr. Ciapr. Yes,sir. That isthe only thing I know of, sir. 


ENGLISH MANUFACTURING COSTS 


Senator Funtsrientr. Can the English manufacture books much 
cheaper than we can ¢ 

Mr. Crarp. I would prefer, sir, that you ask that question of the 
representatives of the book manufacturers or of the book publishers 
who are here. It is my impression that they can manufacture some- 
what more cheaply, but I cannot give you the exact figures. But that 
little difference is not sufficient to make it possible profitably to im- 
port English books to this country when anything like a large market 
is to be reached. 

MANUFACTURING CLAUSE CHANGE 


Senator FunsriguHr. Do you know how many English books, in dol- 
lars, are imported into this country each year ? 

Mr. Cuiapp. This figure is available, and a later witness will go into 
the details of the economic situation. 
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It is true, however, that the printing trades unions object to the 


modification of the manufacturing clause in our existing copyright 
law, which is only one of the provisions of S. 2559, in a manner which 
would permi it English authors to obtain full-term copyright in this 
country without manufacturing their books here. These unions fear 
that such modifications might expose this country to an increase of 
books, cheaply produced abroad. Therefore, let us examine the prob- 
able result of the modification contained in the bill S. 2559. 


PROBABLE RESULTS OF MANUFACTURING CLAUSE MODIFICATION 


First, it is important to realize that under the Universal Copyright 
Convention and the implementing legislation, no change will be made 
n the present requirement of our law that books in the English lan- 
guage, written by American authors, must be manufactured in this 
country in order to receive the full protection of the law. The re »pre- 
sentatives of the typogr: ip hi cal unions may say that it is a discrimina- 
tion against American au thors to reqi ulre them to manufacture their 
books in this country but not to require English authors to manu- 
facture here. I grant that it is discriminatory. But the simple 


inswer to this objection is: 

The printing trades unions themselves would never support legis- 
lation permitting the American author to go abroad and have his book 
published : and the authors, book publishers, and book manufacturers 
are not objecting to the proposed legislation but are in fact whole- 
heartedly supporting it. The fact is that the benefits to be secured 
to authors and publishers by the convention are real and valuable 


benefits. whereas the right to manufacture abroad with copyright is 
merely a technical right. having little worth. 

Furthermore, we should remember that the works of all aliens 
domiciled in this country would also continue to be manufactured 
here, and books by foreign authors in languages other than English 
would, as they have since 1995, not be required to be manufactured 
here. Thus, for all practical purposes we are only talking about books 
by English authors that are printed in the United Kingdom. Such 
books which would find a market in this country would represent 
only an infinitesimal percentage of the total amount of business per- 
formed annually by the printing trades in this country, since it is 
important to bear in mind that the printers of magazines, newspapers, 
pamphlets, circulars, advertisements and job-printing are not affected 
in the slightest by the pending legislation. 

Notwithstanding that we are in fact discussing only a tiny fraction 
of a fraction of the products of the printing trades, let us examine the 
relevant facts upon which the fear of this legislation on the part of 
the printing trades unions seems to rest, that the United States will 
be subjected to a deluge of cheaply printed books. 


NO DELUGES TO DATE OF FOREIGN BOOKS 


For more than 150 years it would have been possible for foreign 
publishers to “deluge” this country with cheaply printed books in 
which there was no copyright and to which the manufacturing clause 
did not in consequence apply. Did this happen? No. The Holy 





UNIVERSAL COPYRIGHT CONVENTION 27 


Bible, in which no copyright subsists, has been and is manufactured 
in multitudinous editions in this country. The same is true of the 
classics—the works of Shakespeare, the contents of President Eliot’s 
5-foot bookshelf, et cetera. Under Public Law 84 of the 81st Congress, 
licenses have been extended to foreign publishers to import to this 
country works in English of foreign manufacture up to a total of 8.5 
million copies. What has been the experience under these licenses? 
The licensees have to date imported only some 400,000 of this number, 
or less than 5 percent of the amount authorized. 

I shall not go further into the details of the economic situation, 
because this has been the subject of a special study which is to be 
presented to you by a later witness. But I wish to call attention to 
one other outstanding fact. The copyright law of 1891 provided that 
no work of any foreign author might receive copyright protection in 
the United States unless it was also manufactured here. In 1905 the 
law was so amended as to remove this restriction from the works of 
foreign authors other than in English. Has this removal exposed the 
United States to a deluge of cheaply printed foreign language books? 
So far as my knowledge goes, the present opponents of the modifica- 
tion of the manufacturing clause have never since 1905 made any such 
claim. 

I believe that the conjectural fears regarding foreign competition 
would have little basis even if it were proposed completely to eliminate 
the manufacturing clause. But it is not proposed to eliminate, only 
to modify this clause. 


MODIFICATION APPLIES ONLY TO WORKS OF FOREIGN ORIGIN 


In the proposed modification, as I have stated earlier, the require- 
ment for manufacture in the United States would be relaxed with 
respect only to works of foreign origin. An American author would 
still be prevented from manufacturing abroad, if he would claim 
copyright in the United States. 

And, may I recall, the very formula for the modification of the 
manufacturing clause which is now before this subcommittee was 
found acceptable to the printing trades, as long ago as 1925 (for 
example, in the testimony by Mr. Matthew Woll which can be found 
in the record of the hearings on H. R. 11285, 68th Cong., 2d sess. 
p. 35D). 

It is largely for the reason that this formula was previously found 
acceptable to the printing trades that it was considered for inclusion 
here. 

This position, which the printing trades unions found acceptable 
a quarter of a century ago, has recently been adopted by the employers 
of the printing trades union members, the Book Manufacturers’ Insti- 
tute, as Mr. Kalijarvi mentioned, which is a trade association com- 
posed of most book printers and binders. In a telegram submitted to 
the House hearings 3 weeks ago, the Book Manufacturers advised 
that they had rejected their previous stand against this treaty and 
legislation because of their belief that the expanding export market 
for American books would offset any probable detrimental effect that 
might possibly be occasioned by the contemplated modification of the 
manufacturing clause. 


9 
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Quite apart, however, from the facts themselves, both logic and 
equity argue for the modification of this clause. In logic, the copy- 
right act is no place for a featherbedding requirement—featherbed- 
ding being defined as the compulsion, by dint of being in a bargaining 
position, of the employment of unw anted services. Of course, if the 
facts prove that the printing industry requires protec tion against for- 
eign manufacture, there is ample machinery for relief, which will not 
endanger our specific copyright relations. Thus logic. 

Equity calls no less loudly for the modification of the clause. Sup- 
pose that every author in the United States had not only to register 
but also to manufacture in every country of the world in which he 
wished to retain his recording or motion-picture rights, and suppose 
that if he neglected or refused so to manufacture he would have no 
legally enforceable rights in these countries. The unfairness of this 
situation is obvious. But this is what we do to foreign authors of 
works in the English language in this country. 


CONVENTION NOT SELF-EXECUTING 


Before I close: A principal subject of debate in this 2d session of the 
83d Congress has been regarding the treaty-making power. I should 
like to call your attention to the fact that the Universal Copyright 
Convention and this implementing legislation which is now before you 
have been drafted in the fullest possible compliance with the spirit of 
the amendment proposed by Senator Bricker. This convention is not 
self-executing; it effects of itself no changes in the domestic law; on 
the contrary, it itself requires that domestic law contains no conflict- 
ing provisions. In consequence, not only the Senate but the House of 
Representatives has the opportunity, through S. 2559 and through the 
companion bills, H. R. 6616 and 6670, to examine the minor details in 
which domestic law must be modified to permit us to adhere to the 
convention. 

In summary, Mr. Chairman, I should like to associate myself and 
the Library of Congress, which since 1870 has had responsibility for 
the administration of the « opyright laws, completely with the message 
of the President of the United States transmitting Executive M, 
and with the letter of the Secretary of State containe d therein, urging 
the ratification of the Universal Copyright Convention and the adop- 
tion of the facilitating legislation as an important contribution to 
the improvement of the protection not only of the vast extensive prop- 
erty rights of American authors, but also of American foreign rela- 
tions. 

Senator Hicken.toorrr. Thank you, Mr. Clapp. 

Any questions, Senator Wiley ? 

Senator Winey. No. 

Senator HickeNLoorer. Senator Fulbright? 


BILATERAL AGREEMENTS 
Senator Futsricut. Just one. As I understand it, the bilateral 


agreements, while technical providing protection, are unworkable as a 
practicable matter, the way they are applied ? 
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Mr. Ciapr. This is exactly so, sir. If I were to try now to register 
a work in each of the 40 countries, I would have, first of all, to find 
out what their laws require. There is no adequate compilation of 
those laws. 

Senator Futsrigut. You would have to have a lawyer in several 
countries, I take it ? : 

Mr, Ciarr. In one country, the name of which I won’t mention, I 
would have to have a retinue of lawyers. I would have to swear out 
a whole series of affidavits in another. I am not sure of manufacture 
in Holland. I would have to first publish in Holland. There are 
differences in each one of them, sir. 


WHAT AMERICANS ARE READING 


Senator Fuisrientr. This question isn’t really pertinent, but I 
would like to know if the American people are reading more books 
per capita now than they were 50 years ago? 

Mr. Ciarr. Undoubtedly, sir. 

Senator Futsrieut. Is there any information relative to the quality 
of these books, or are they comic books that they are reading? 

Mr. Criapp. There are numerous polls, Senator, which show the 
American people read many fewer books than do Englishmen, let 
us say, or Danes, but there is no poll that I know of whic h shows what 
the American reads all over. It is my impression that the American 
reads just as much and maybe more than the Englishman and the 
Dane. He reads much different material. He reads many more maga- 
vines. His newspapers are bigger. It will be found that much of what 
the American citizen reads is informative regarding affairs of the 
day as opposed to the Danish reader reading history or archaeology or 
affairs of the past. We need more information on that, sir, than we 
at present have. 

Senator HickeNLoorer. Senator Mansfield, do you have any ques- 
tions ¢ 

PIRATED BOOKS 


Senator Mansrietp. I must apologize for coming in late. I don’t 
know too much about the subject, yet I want to ask one question. 

You state that because foreign authors could not get protection in 
the United States, their works were pirated here. Isn’t it true that 
prior to the coming in of the Communist regime in China a lot of 
the American works were pirated over there ? 

Mr. Ciapp. I left this out of my statement deliberately because I 
did not want to be waving red herrings or bloody shirts or anything 
else. But one of the sources of irritation regarding the United States 
copyright affairs is that we are 1 of 3 large countries which do not 
belong to an international accord. The others are Russia and China. 
We are in bad company, sir. 

A direct. answer to your question is that American books are pirated 
widely in countries which do not recognize even the copyrights of their 
own citizens. They regard the work of their own citizens as some- 
thing to be exploited. How much more, then, should they regard the 
work of the citizens of other countries as something to be exploited / 


16564—54 
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Senator Mansrievp. That is all, Mr. Chairman. 

Senator HickeNn Loorer. Thank you, Mr. Clapp. 

Mr. Craprp. Thank you, sir. 

Senator Hicken Looper. Mr. Carl F. Oechsle, Deputy Assistant 
Secretary for Domestic Affairs of the Department of Commerce. 

You may proceed, Mr. Oechsle. 





STATEMENT OF CARL F. OECHSLE, DEPUTY ASSISTANT SECRETARY 
FOR DOMESTIC AFFAIRS, DEPARTMENT OF COMMERCE, ACCOM- 
PANIED BY NATHAN OSTROFF, ASSISTANT GENERAL COUNSEL. 
DEPARTMENT OF COMMERCE 


Mr. Orcustr. Mr. Chairman and members of the committee, 1 
appreciate very much your invitation to state the views of the Depart 
ment of Commerce on the Universal Copyright Convention and 8. 2559, 
a bill which would amend our copyright laws in conformity with it, 
both of which we recommend for your favorable consideration. 

Other witnesses from the executive branch of the Government and 
from industry and the copyright bar are better able than I am to 
expl: iin the technical deficiencies in the present situation of American 
literary, musical, and artistic property abroad, and also to give you the 
important political, social, and moral reasons justifying the changes 
here proposed. 

I should like, therefore, to confine my brief remarks to the economic 
and commercial considerations involved. 


ECONOMIC AND COMMERCIAL CONSIDERATIONS 


While the primary economic interest in obtaining effective interna- 
tional copyright protection would seem to be that of the creative indi- 
vidual himself, economic and commercial benefits also are derived 
therefrom by the owners and employees in the industries which pro- 
duce and distribute their work—such as book, magazine, and music 
publishing, and radio, television, and motion pictures. All of these 
professions and industries will benefit commercially by the adoption 
of this convention and the enactment of this implementing legislation. 

There is a large actual and potential market abroad for literary, 
musical, and artistic property of American authors and composers. 
While we now enjoy a relatively large volume of such business, it rests 
on an unsteady, if not flimsy, base for lack of United States partici- 
pation in a satisfactory international system of copyright protec- 
tion which the convention would provide. 

[ have had prepared, for your information, as an attachment to 
this statement, complete statistical data on exports and imports of 
English-language books and printed matter for the past 4 years. 
There is also attached a statement relating to income received from 
the rental of American motion pictures abroad. 

I call to your attention, particularly, that the interest in exports 
alone includes almost $25 million annu: ally of book exports, an equally 
large amount of exports of periodicals, and almost $200 million of 
rental income from foreign showings of American motion pictures. 

There are no official data with respect to royalties earned from the 
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performance abroad of American-copyrighted music, or the sale of 
performance and reproduction rights of American-copyrighted books 
and plays. However, unofficial trade estimates with regard to these 
items are that they amount to about $5 million annually. 


BOOK EXPORTS NOW EXCEED IMPORTS 


Our situation in this respect was quite different at the time of the 
enactment of the so-called manufacturing clause in our copyright 
law as a protective device for our domestic industry. We were then 
importing about twice as much as we exported of printed books, and 
such imports were quite substantial in relation to the productive 
capacity of our then infant printing and publishing industries. 

Since then, the industry has grown tremendously, as have also 
exports and imports of its products. But exports of books now 
far exceed imports, and imports represent only about 2 percent by 
value of domestic production. This is also no longer an infant 
industry—it now ranks eighth, in value of output, among the 21 
manufacturing industries. 

There is, moreover, considerable apprehension in the American 
publishing industry that unless there is more effective reciprocity 
on copyright, United States authors and publishers might well lose 
even the slight international protection they now have. In such 
event, the loss to the American printing and binding industries would 
be very substantial, since the foreign market for books and magazines 
produced in this country would not only be curtailed, but a large 
volume of printing now done here might well be transferred abroad. 


SUPPORT FOR CONVENTION AND LEGISLATION 


The proposed copyright convention and this bill, which is neces- 
sary and intended to implement it, have the support not only of the 
book, music, and magazine publishers, but also of radio, television, 
and motion-picture interests, as well as of individual, and groups of, 
authors, playwrights, songwriters, composers, and artists. In addi- 
tion, the house of delegates of the American Bar Association recently 
took favorable action on this subject. And, of particular significance 
is the fact that the Book Manufacturers’ Institute has withdrawn 
its earlier opposition to these proposals. 


BASIS OF OPPOSITION TO LEGISLATION 


We are not unaware of the opposite views of certain printing- 
trades unions and of some segments of the printing industry. They 
fear possibly increased competition of foreign book imports as a 
result of the one substantive change in our copyright law that is here 
involved—the modification of the manufacturing clause. 

Under present law, a foreign author writing a book in the English 
language must print and bind it, that is, manufacture it in the United 
States in order to obtain the complete protection of our law. It is 
obvious that if such provisions were contained in the laws of other 
countries, the loss to the United States would be very great, since as 
I have pointed out we are a far greater exporter than importer of 
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printed works in the English language. S. 2559 would modify our 
copyright law so as to preserve the manufacturing requirement for 
all works written by our own citizens, which of course is no unreason- 
able burden, but to relieve foreign authors of nations signing the con- 
vention from such requirement. 

We believe there is little, if any, possibility of this change resulting 

harmful competition; and that it would certainly be more than 
offset by the benefits from increased exports. 


ADVANTAGES OF BOOK MANUFACTURING IN UNITED STATES 


It should be noted in this connection that several factors operate to 
make book manufacturing more advantageous and profitable in this 
country than abroad in spite of wage differentials. For the large edi- 
tions normally required for the American market, our mass methods 
make the cost of production comparable or lower than in the United 
Kingdom and Canada, the other two principal countries publishing 
in English. 

Even with the manufacturing requirement removed, most foreign- 
authored books for general sale in this country are likely to be pro- 
duced here for reasons of economy and such other reasons as close- 
ness to source of supply, minimum shipping delays, and avoidance 
of other items of expense, such as insurance and tariffs. There is also 
for consideration the advantage to be derived from the close associa- 
tion of domestic publishers with the channels of book distribution. 

One of the large publishers of magazines and books advises us 
that the number of books which would come into the country as a re- 
sult of the changes here proposed would be a mere trickle and would 
offer insignificant competition to books published and manufactured 
here. Only about 1 percent of the books now manufactured would 
be even potentially affected. And book printing is itself only a tiny 
fraction of all printing. 

But even this tiny percentage of printing would not necessarily be 
affected. Nothing in the present manufacturing clause requires 
older books not under copyright, or plays, music, and books in other 
languages to be printed here. Yet such works sold here are nearly 
all printed here, simply because it is often cheaper and always more 
convenient and efficient. Almost certainly the copies sold in the 
United States of popular current foreign books in English would con- 
tinue to be printed here for exactly the same reason. 

To sum up—we believe this convention and the necessary imple- 
menting legislation will not injure anyone—and will benefit our crea- 
tive citizens and the industries and their employees who reproduce 
their works, by strengthening our growing foreign markets for liter- 
ary, musical and artistic products. 

We, therefore, commend them to you. 

(The tables above referred to are as follows:) 
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United States imports and exports of English-language books and total printed 
matter 


[Value in dollars] 





1950 1951 | 1952 1953 
IMPORTS 
Total printed matter 13, 958, 461 20, 004, 431 18, 919, 630 18, 999, 000 
From United Kingdom 5, 885, 957 6, 505, 460 7, 675, 196 7, 798, 000 
From Canada 2, 053, 907 3, 971, 971 | 4, 316, 671 3, 076, 000 
Books 7, 031, 449 7, 579, 280 &, 431, 804 7, 964, 192 
From United Kingdom 4, 223, 989 4,591, 835 5, 221, 231 5, 162, 608 
From Canada 695, 861 547, 243 1, 021, 643 639, 798 
EXPORTS 
Total printed matter 51, 639, 704 753 71, 670, 073 81, 357, 000 
To United Kingdom 3, 092, 884 5, 780 3, 830, 559 4, 483, 000 
lo Canada 27, 769, 807 35, 008, 064 40, 871, 389 48, 106, 000 
Books 2 15, 734, 908 18, 480, 012 19, 879, 534 23, 206, 430 
l'o United Kingdom 1, 624, 837 1, 528, 182 1, 437, 122 1, 493, 242 
lo Canada 8, 784, 579 9, 543, 112 10, 905, 815 12, 790, 288 


1 Data cover selected books, including pamphlets and music in books and sheets, printed in English 
language as designated in schedule A statistical el issification of imports; they exclude books printed wholly 
or chiefly in languages other than English, boc ks imported for use of the U. 8S. Government, Bibles and 
testaments and prayer books. 

2 Data cover books, including text books, dictionaries, yearbooks, and other books as designated in sched- 
ule B statistical classification of exports; they exclude Bibles and Testaments, and music in books and 
sheets 


Source: Prepared by Economic Analysis Division, Bureau of Foreign Commerce, from basic data of the 
Bureau of Census, Department of Commerce 


Motion-picture royalties 


United States receipts: Million dollars 
SN Ss sth caged Gon pte ae cana beiiees aia Me Ne 
Id shat Midas ie anid papchem aking aca anions sspee<alscic lacie aaa _ 167.0 
1953 ; oe Daiiabeaainasile titties peep asasiomscl seventeen ETE a 

United States payments: 

RO aise cose ent tis cr incl a Na lit kd Jilin tet p-ahdclecs Se tipatenton ck a 
Re Sete ee a a a Shai socal heel 4.0 
1953 LpsihectliDh tile tidied nese ccenuigeliadesiiteaalbietrbien siti ta wvisianemecaiecectasi isin snpimeiiaacaaiea alias sila 5.2 


Source: Balance of Payments Division, Office of Business Economics, Department of 
Commerce 

Senator Hicken.Loorer. Thank you very much, Mr. Oechsle. You 
ran under your time by a minute and a half, and I am very grateful. 

Senator Futprieut. I have one question. 

Senator HickeENLoorer. Senator Fulbright. 


IMPORT AND EXPORT FIGURE 


Senator Futsricutr. The figures in your table indicate a larger 
disparity between exports and imports than I thought. It is $81 
million in exports of printed material as against $19 million. We 
have been told there were $25 million of exports. Did you mean just 
the book figures ? 

Mr. Orcuste. Just the book figures. 

Senator Futsricut. What does the rest consist of ? 

Mr. Orcuste. Periodicals, printed matter. 

Senator Futsricut. This is the material in which the printers 
should be interested. 

Mr. Orcuste. That is right. 








34 UNIVERSAL COPYRIGHT CONVENTION 


Senator Futsricut. This gives a little clearer picture of the relative 
value of the exports and imports in which the unions should be in- 
terested. 

Mr. Orcuste. Absolutely. 

Senator Fursrient. So the overall figure is $81 million in exports, 
in round numbers, against $19 million in imports of printed matter ; 
is that correct ¢ 

Mr. Orcusie. That is correct—for 1953. 

Senator Fu.tsricut. So, it is far more than 2 to 1. 

Mr. Orcuste. It certainly is. 


IMPORTATION OF FOREIGN FILMS 


Senator Futsricut. The other question I wanted to ask you on your 
second table. Can you explain why the United States payments be- 
tween 1951 and 1952 were more than half? What did we do to ex- 
clude foreign motion pictures? Did we put an embargo on them ? 

Mr. Ostrorr. We are not entirely sure, but we would assume that 
just less movies were produced in that period. 

Senator Futsricnt. It is a very dramatic change, from $11 million 
in 1951 to $4 million in 1952. 

Mr. Osrrorr. It might have very well been that some of the movies 
were left over from the war period and were still coming in. 

Senator Futsricut, During that same period our exports increased 
from $160 million to $167 million. 

Mr. Osrrorr. They have been increasing, because the dollar situa- 
tion has been improv ing abroad. 

Senator Futsrieut. What I wonder is whether this very dramatic 
decrease in movie imports into the United States was due to an em- 
bargo by our movie houses. I understand most of our movie houses 
would not permit a foreign film to be shown. 

Mr. Orcuste. I don’t know. It is possible that someone else may be 
able to answer that later. 

Senator HickeNLoorrr. Senator Mansfield, do you have any ques- 
tions ¢ 


TARIFFS ON IMPORTS AND EXPORTS 


Senator Mansrreip. Just one question. 

Is there a tariff on books, films, music, and plays? 

Mr. Orcusie. Yes, there is. 

Senator Mansrietp. Could you give the committee the figures show- 
ing the extent of that tariff ? 

Mr. Orcuste. We will be glad to present them to you. 

Senator Mansrietp. And other related printed material ? 

Mr. Oxrcustr. Yes, sir. 

Senator Futsrigur. Can you indicate approximately what it is? 

Mr. Osrrorr. Ten percent ad valorem. 

Senator HickENLoorer. Do other countries have tariffs on the im- 
ports of our books ? 

Mr. Ostrorr. We would have to check that. I do not know. 

Senator Mansrietp. We ought to check that, Mr. Chairman. 

Senator Hicken.Loorer. If you can, give us the information on the 
comparat ive tariffs of other countries that affect our country ? Thank 
you very much. 
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I might suggest that in these three statements—this is not a criticism 
of the statements made, because each preparer of the statement made 
his own statement of his own views—there has been a great deal of 
repetitious philosophy which, as far as the committee is concerned, we 
are glad to have and hear in the statements, but we would be much more 
uiterested in hearing matters which diverge from some of the repeated 
ideas which we have pretty well in mind now. Therefore, if future 
witnesses could file those portions of their statements which merely 
repeat what has already been said, if they agree with it, and confine 
themselves as much as possible to any new matter in which we would 
be interested, we would appreciate it. I think it will shorten the 
hearing. 

The next witness is Mr. Sydney M. Kaye, an attorney, of 575 Madi- 
son Avenue, New York, who is a member of the United States Dele- 
gation to the Intergovernmental Copyright Conference of 1952. 

You may proceed, Mr. Kaye. 


STATEMENT OF SYDNEY M. KAYE, NEW YORK CITY ATTORNEY, 
MEMBER OF THE UNITED STATES DELEGATION TO THE INTER- 
GOVERNMENTAL COPYRIGHT CONFERENCE OF 1952 


Mr. Kaye. In the interest of conserving time, Mr. Chairman, may 
I ask that the statement which I filed be incorporated in the record. 

Senator Hickren Looper. May I make perfectly clear we are not at- 
tempting to curtail any witness in the presentation of any new idea or 
specialized idea which he may have in his own interest or in the interest 
of the people he represents. 

Your statement may be filed. 

(The statement submitted by Mr. Kaye:) 


STATEMENT OF SYDNEY M. Kayt 


My name is Sydney M. WKaye. I reside at 12 East SSth Street, New York, 
and I am a member of the law firm of Rosenman, Goldmark, Colin, & Kaye 
with offices at 575 Madison Avenue, New York City I have been active in copy 
right matters for over 20 years. I am a member and have been chairman of 
copyright committees of the Association of the Bar of the City of New York 
and of the American Bar Association. I am general counsel of Broadcast Music, 
Inec., an organization which licenses performing rights in music, and I have 
represented broadcasting, recording, and other copyright interests. 

[ appear before you today, however, not on behalf of any client or organiza- 
tion, but as a lawyer who had the responsibility of being a member of the 
United States delegation which in Geneva in 1952 participated in the drafting 
of the Universal Copyright Convention which has been transmitted to the Senate 
pursuant to Executive M. 

The Universal Copyright Convention and §S. 2559 are interdependent. By 
its terms, the Universal Copyright Convention is not self-executing. Ratifica- 
tion is, therefore, ineffective without amendment of our domestic law. Simi- 
larly, the enabling legislation proposed in S. 2559 does not come into effect 
until the Universal Copyright Convention comes into force, That joint hearings 
should be held with respect to the treaty and the bill is, therefore, wholly 
appropriate. 

The international copyright relations of the United States are, at the present 
time, unsatisfactory. The interests of American authorship and industry are 
inadequately protected. The dissemination of the American viewpoint in the 
free world suffers from obstacles. The position of the United States in inter- 
national copyright is a hindrance to friendly international relations with 
countries whose respect we esteem. 

The reasons for these inadequacies are the following: The United States 
maintains copyright relations with most of the countries of the world by means 
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of a complex network of proclamations, treaties, and territorially limited agree- 
ments. The United States has never hitherto, however, become a party to a 
copyright convention of universal scope. The reason for such failure in the 
past has been the coexistence of two different philosophies of copyright. The 
European system regards copyright as an extension of the personality of the 
creative artist and, therefore, as a basic human right. The United States has a 
statutory system of copyright founded upon constitutional provision and depend- 
ent upon compliance with legislative requirements. Prior to the drafting of the 
Universal Copyright Convention, adherence by the United States to a copyright 
convention of universal scope would have required abandonment of some of the 
basic tenets of our own system of copyright. The Universal Copyright Conven- 
tion represents, on the contrary, a treaty under which the countries which hold 
a philosophy of copyright different from ours give full and adequate recognition 
to our own system. Our inability to adhere to a copyright convention of uni- 
versal scope has had unfortunate consequences. It has not been feasible for 
citizens of the United States to obtain protection for their works abroad by 
means of the proclamations and treaties to which we are a party. The reason 
for this is that many foreign countries have such complex deposit requirements, 
formalities, and the like, that it is difficult, if not impossible, to comply with the 
separate administrative requirements of each individual nation in which we, as 
the greatest exporters of copyrighted works, desire protection. The important 
countries of Europe, as well as some other countries, are presently members of 
the Berne Convention, which has been in existence since 1886. Under the 
Berne Convention, works which are first published in a country of the Berne 
Union are entitled to protection in every other country of the Berne Union 
regardless of the national origin of the author of the work. Publication for 
Berne Convention purposes consists not of printing the work, but of merely 
offering copies of it for sale. When a work is published in the United States, 
therefore, it has been customary to cause the work simultaneously to be offered 
for sale in a country which is a party to the Berne Convention. Thereupon, 
the copyright proprietor claims protection in all of the countries which are 
parties to the Berne Union. 

This procedure is not of unvarying effectiveness. Some countries are reluctant 
to recognize the protection so obtained, which has been termed access to the back 
door of Berne. Beyond this, enjoyment by citizens of the United States of the 
advantages of a treaty to which our country is not a party exists only as a matter 
of continuing tolerance and good will. There are clauses in the Berne Conven- 
tion which would permit its signatories to foreclose the benefits of the treaties to 
countries which are not members. The United States would find it difficult to 
object to changes in or action under a treaty to which it is not a party. Protection 
of works of United States citizens in Berne Union countries remains therefore 
on a tenuous footing. 

Even more important, many persons in other countries of the world feel that 
it is inconsistent with the power and importance of our country that our citizens 
should be obtaining international copyright by indirection. The enemies of our 
way of life constantly make use of our present position with respect to interna- 
tional copyright for propaganda purposes. They allege that our failure to join 
a universal copyright convention is indicative of our materialism and of our 
lack of respect for things of the intellect and spirit. Unfair though this accusa- 
tion is, it is not without effect in intellectual circles in friendly countries. 

Moreover, in some countries which are not members of the Berne Convention, 
the complexities and difficulties of securing international copyright have been 
such that the protection of American citizens has been largely frustrated. The 
adequate protection of works of American authorship abroad is not merely a 
means of securing economic return for our citizens. It is important that Ameri- 
can copyright proprietors should be able to control the reproduction of their 
works in foreign countries so that enemies of our way ef life in foreign countries 
will not be able, by mistranslation and similar devices, to pervert American works 
to our national disadvantage. Adequate copyright protection abroad makes suit 
for conyright infringement a remedy for this sort of maltreatment of the works 
of American authorship. 

The Universal Copyright Convention offers a way of completely curing the 
defects of our present situation. For the first time, the United States is free 
to join a universal copyright convention without abandonment of basic principle, 
without surrender of our own system of copyright, without damage to United 
States authorship, and without sacrifice by any industry which relies upon inter- 
national copyright for vital revenue. This opportunity carries with it a correla- 
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tive responsibility. If we fail to adhere to a convention which thus concedes all 
of our basic needs, we may expect the economic hazards to American authorship 
and industry to be increased. Even worse, the criticisms which are even now 
being made because of our failure to join a universal convention and of our back 
door access to Berne will be intensified. 

The Universal Copyright Convention is amplifying rather than superseding of 
the present rights of our citizens. Aherence to the convention will not deprive us 
of any rights which we now enjoy under Berne. Rather, the treaty adds to our 
present protection, which is based on tolerance and grace, the solid protection 
of legal right. Under the Universal Copyright Convention our citizens will no 
longer find it necessary to effect simultaneous publication of a foreign country. 
We will not be required to comply with local requirements of deposit, registration, 
payment of fees, obtaining of notarial certificates, and the like. The Universal 
Copyright Convention operates on the simplest, the most logical and the most 
civilized of concepts. Upon compliance with a standard and minimum formality, 
the works of every adhering country will enjoy, in every other adhering country, 
all of the rights which that country gives to its own citizens. All that an author 
or publisher will have to do to obtain rights under the convention, is to publish 
his work with notice of copyright which sets forth the name of the copyright 
proprietor and the year of first publication. When this is done, citizens of the 
United States will have, in each adhering country, the same rights as that country 
grants to its citizens. Similarly, citizens of other adhering countries will have, 
in the United States, the same rights as we grant to our own citizens. On the 
basis of a simple passport and without individual visas, therefore, works which 
embody the human intellect and spirit may circulate in the free world with 
a minimum of formality and obstacle. 

We gain even additional advantages. The Universal Copyright Convention 
contains certain simple minimum rights, compliance with which will require no 
alteration of our own copyright standards. Some of these rights, however, are 
of substantial importance to us. For instance, at the present time a number of 
countries which have copyright treaties with the United States fail to protect 
the right to translate the work from English into the national language. Such 
a copyright is, of course, from the viewpoint of the author of a book, entirely 
illusory. The one right the author wants most is right to translate his work 
into the language of the country and to cause it to be published and distributed 
there in the form which meets his approval. Such a right is not only important 
to the economic interests of authorship—it is also necessary to prevent the 
garbling, to our national disadvantage, of the views of our own citizens. Under 
the convention, United States citizens will have translation rights in all inherent 
countries, subject, only, to certain limitations if the work has not been translated 
within seven years. As the Secretary of State said in the report transmitted to 
the Senate by the President : 

“Participation in the Universal Copyright Convention by the United States 
will not only significantly improve the protection accorded to the United States 
abroad, but will make a substantial contribution to our general relations with 
other countries of the free world.” 

Indeed, ratification of the Universal Copyright Convention is necessary both 
as a matter of prudent self-interest and national dignity. I feel this so strongly 
that I would urge ratification even if some substantial quid pro quo on our part 
were involved. The fact is, however, that the advantages of adherence to the 
treaty are subiect to no concomitant disadvantages 

S. 2559 contains the minimum provisions necessary to enable the treaty to be 
ratified. It amends our copyright law to effect a few changes in form and one 
change in substance. The changes in form are verv simple. They are effective 
only with respect to citizens of the foreign countries which join the Universal 
Copyright Convention and with respect to the works first published in those 
countries. We will not require that with respect to such works there be a sepa- 
rate Presidential proclamation relating to such mechanical recordations as phono- 
graph records. The requirements for dual proclamations may have had some 
justification when we first created a recording right, but they are obsolete. We 
do not require, for this category of works, that copies be initially derosited in 
the copvright office, although the deposit of copies is still a prerequisite to suit 
and a formality incident to copyright renewal. The Register of Copyrights has 
not in the past insisted that foreign works be so deposited and the Library of 
Congress has stated that it will suffer no material deprivation from this change. 
We will permit, for this class of works, the form of our copyright notice to consist 
of the symbol “C” in a circle. rather than the word “copyright,” accompanied by 
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the name of the copyright proprietor and the year of first publication of the 
work. We will permit the notice of copyright to be placed in the work in such 
a manner and such a location as to give reasonable notice of the claim of copy- 
right. The use of the symbolic “C” in a circle is now permitted for certain 
classes of United States copyright. We will incidentally allow our own citizens 
to use this symbol instead of the word for all classes of copyright. All of the 
foregoing, it is clear, are merely formal changes which do not adversely affect the 
rights of United States citizens. 

There is one other change in our domestic law which is a prerequisite to adher- 
ence. This is the modification of the manufacturing clause for the benefit of 
other nations adhering to the Universal Copyright Convention. The manufactur- 
ing provision of our present copyright law is unique and it requires a moment 
to grasp its full impact. Let us visualize an author in Canada, in England, 
, alia, or some other English-speaking country, or even an author in 
Germany or France who writes a book in the English language. Such an author 
would like to find a publisher for his work in the United States. If he could, he 
would make more money and gain wider dissemination of his work. Let us 
assume that our hypothetical author cannot find a publisher. It lies beyond the 
economic power of most authors to pay for the printing and binding of their own 
works, particularly in a distant country and in American dollars. Such an 
author can do nothing to prevent his work from becoming public property in the 
United States within a few short years. Under our present law, if a book or 
periodical in the English language is not printed and bound in the United States, 
the copyright proprietor, after a maximum of 5 years interim copyright, loses 

| rights in the work and it falls wholly into the public domain. Let me empha- 

ize this. There is nothing that the author can do as a practical matter to protect 

himself. He may take out an interim copyright which would protect his rights 
for 5 years and allow him to introduce 1,500 copies into the United States with- 
out penalty. He might wish to import no copies into the United States for the 
purpose of sale. But whatever he does, at the end of 5 years his work can be 
printed here, radio and television scrips may be based upon it, the book can be 
dramatized and placed upon the stage, all without compensation to the author. 
It is not surprising that this requirement of our law is generally felt to be 
inappropriate throughout the world and that the view is widely held that 
depriving authors of the fruits of their intellectual labors is not a proper means 
ng American manufacture. 

The bill before you, however, does not propose to strike the manufacturing 
provision from our law. The manufacturing clause will continue to apply with 
ull force to the works of all persons who are citizens of or domiciled in the 
all works first published in the United States, 
and it will apply to all works which receive protection in the United States other 
than by virtue of the Universal Copyrig! 
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I am not an authority on the economics of publishing I am aware, however, 
that practically all of the books I buy are printed in the United States. This 
is true even of the Classics. These are works which are more than 56 years old. 
They have no copyright protection and could, without penalty, be printed any- 





where in the world If these books are printed here, it seems to me all the less 
likely that current books by foreign authors will be published abroad. The sales 
level of the classics is reasonably 





vell known It is impossible to assess the 

| copies to meet public demand 
must be made available promptly since a sale postponed may be a sale which is 
lost forever Viewing the past in the light of logic, therefore, there would seem 
to be no reason to fear that the removal of the manufacturing clause will cause 
any hardship to American printers 

The printing unions which fear the removal of the manufacturing Clause are, 
I think, in the posture of a swimmer who has been wearing water wings so long 
that he does not realize that they are more of an encumbrance than a help. The 
entire market which could be affected by the removal of the manufacturing 
clause is an infinitesimal one. The establishment of firm and solid international 
protection for books printed here may, indeed, increase printing in this country. 
In short, not only can the printers swim without water wings, but the body of 
water in which they fear to drown is less than ankle deep. , 

I would prefer, however, in my testimony to view the manufacturing clause 
upon the basis of principle. Is this the sort of clause that we would like to 
see embodied in the laws of other countries in the free world? Would not such 
clauses, if widely adopted, stifle the dissemination of information in the free 
world, destroy the legitimate economic interests of authors and other copyright 


popularity of new works in advance, and additiona 
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proprietors, and cause grave economic disadvantage to our country as a substan- 
tial exporter of copyrighted works? Indeed, when we weigh the conflicting in- 
terests in the balance, we see that we are weighing the fears of one group against 
the vital interests of all of the authors and industries interested in copyright, and, 
indeed, against the best international interests of our country itself. Ratification 
of the Universal Copyright Convention will place our international copyright 
relations upon a firm basis. It will strengthen our ties with friendly countries, 
and it will aid in the dissemination of information throughout the free world 
It is seldom, it seems to me, that we have the opportunity to ratify a treaty 
wl ly in all ways redounds so clearly to our national advantage. 

Mr. Kaye. I have been active in copyright matters, Mr. Chairman, 
for approximately 20 years. I have been chairman and am a member 
of the copyrigh t committee of the American Bar Association and the 

sociation of the Bar of the City of New York. I represent Broad- 
cast Music, Inc., one of the largest licensing organizations of music 
rights. I have re prese nted broadcasts, recording and other interests. 
I appear, however, before you only in my capacity as an ex-delegate 
to the Geneva Convention which drew the Universal ( ‘opyright Con- 
vention. 

I would like to come very briefly to what I think are the questions 
here, what is wrong with the present international copyright rela- 
tions of the United States, how thoroughly does the Universal Copy- 
right Convention and S. 2559 cure those defects and what is the price 

e have to pay. 


PRESENT UNSATISFACTORY COPYRIGHT RELATIONS 


There are three aspects from which our international copyright 
relations are unsatisfactory. In the first place, American authorship 
and industry are inadequately protected. In the second place, obsta- 
cles may be interposed to the ungarbled dissemination of American 
viewpoints on international affairs. In the third place, the prestige 
of the United States is impaired in friendly countries. 

I he reason for that is that, although the United States is a great 

eative country and therefore a great exporting country in the field 
of copyright, it has never been practicable and still is not practicable 
for us to join the Berne Convention. 

There are two philosophies of copyright in the world today. The 
continental philosophy is that copyright is an extension of the author’s 
personality, one of the natural rights of man. The United States 
statutory copyright is based on our Constitution and on legislation 
under our Constitution. 

We have never joined Berne, which would involve automatic copy- 
right, retroactive rights in works which are now in the public domain 
in our own country, a copyright term for the life of the author and 
50 years and the inalienable and moral right on the part of the author 
which would keep motion-picture companies and others from making 
necessary adaptations of works, and elaborate detail of the convention 
requiring minute modification of our own law. But the Universal 
Copyright Convention takes us away from all that and gives us a 
simple way of achieving internation: al copyright. 

At the present time, although we are involved in a complex net- 
work of ereation and proclamations which you have hud about, we 
have, as you have also heard, the practical problem that we cannot 
get protection under those treaties. The result is twofold. In some 
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countries which are not members of the Berne Convention, we do not 
get protection at all because we cannot comply with all of these local 
rules as to notarial certificates and whatnot. It is too complicated 
and it is uneconomic. 

In countries that are members of the Berne Convention we do get 
protection by virtue of the back door. That is protection as a matter 
of grace, 

Senator Futsrieur. Side door. 

Mr. Kaye. It isn’t even the dignity of a side door when a country 
of our power gets protection under a treaty under which we accept 
no concomitant obligations at all. I think it is the family entrance, 
sir. 

In any event, we continue here to get our copyright by indirection. 
It isn’t safe for the future. It isn’t even sure at the present time 
because countries try to set up obstac er to our getting rights without 
assuming obligations. Worst of all, it is a very effective means of 
propaganda in friendly nations to say ‘that the United States doesn’t 
recognize rights in works of the spirit and mind is an effective means 
of propaganda. It is used against us all the time. 

Certainly if it is used against us now, when we haven’t had previ- 
ously offered to us a treaty on our own terms, how much more tenuous 
will American rights be and how intensified will be even legitimate 
criticism of us if we now fail to accept a treaty which recognizes our 
own system of copyright and doesn’t require us to make basic sacrifices 
of our own interests. 


PROTECTION CONVENTION AFFORDS 


Not only is adequate protection of United States copyright im- 
portant for authorship, it goes further. It enables us to protect the 
expression of the views of our citizens against mistranslation and mis- 
quotation. If we do not have copyright abroad people can omit, can 
leave out characteristic parts of an American work and pervert the 
intention of our own authorship, whereas an adequate copyright law 
protects us against that. 

Of course, finally, it will put us on a good standing with nations 
whose respect we want. 

The Universal Copyright Convention does not deprive us of any of 
the rights of Berne. It is an amplification rather than a superseding 
piece of legislation. It puts under the protection that we now enjoy as 
a matter of grace the firm foundation of legal right. 

The Universal Copyright Convention proceeds on what seems to be 
the simplest and the most simplified and the most logical of concepts. 
Any citizen of an adhering country places notice of his reservation of 
copyright on the work, states the date of first publication, states his 
name. On compliance with that simple formality he has in every 
other country of the convention all of the rights which that country 
gives to its own citizens. In other words, it is a simple passport and 
no local visas are required, and works of the intellect and works of the 
spirit can travel through the free world with a minimum of obstacle. 

We get even additional rights, because there are simple minimums 
in the Universal Copyright Convention which do not require the 
alteration of any of our copyright standards, but which give us addi- 
tional protection. There are countries of the world with whom we 
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have copyright relations today which do not recognize translation 
rights. It is a little hard on the author of a book to say that he has 
all the rights but the right he wants, the right to translate his work 
into the national language and cause it to be published and dis- 
tributed there. The Universal Copyright Convention cures that 
sort of thing. It does give translation rights subject to certain reser- 
vations if the work isn’t translated into the national language within 
a term of 7 years. 
CHANGES REQUIRED 


The law which represents the price we pay for these overwhelming 
advantages calls for very few changes. There are three purely formal 
and technical changes. We no longer have to have a separate presi- 
dential proclamation with respect to the rights of mechanical re- 
cordation, such as the manufacture of phonograph records. That 
might have been a good reason when we first enacted the recording 
law. It is now obsolete in our case. 

Secondly, we no longer require the initial deposit for the countries 
of the convention of copies in the copyright office, although, those 
copies still have to be deposited as a prerequisite to suit and the formal- 
ities incident to anne of copyrights. The Register of Copyrights 
has not required the deposit of foreign copies ‘and the Libr ary of 
Congress has said it will not suffer thereby. 

Thirdly, we allow the symbol C in a circle to be used in place of the 
word “copyright,” accompanied by the name of the copyright pro- 
prietor and the year of first publication of the work. We will permit 
the notice of copyright to be placed in the work in such a manner 
and such a location as to give reasonable notice of the claim of copy- 
right. The use of the symbolic C in a circle is now not permitted for 
certain classes of United States copyright. We will, incidently, 
allow our own citizens to use this symbol instead of the word for all 
classes of copyright. 


HARDSHIPS OF THE MANUFACTURING CLAUSE 


Finally, we come to the one change of substance which is the change 
in the manufacturing clause. I think you have to visualize the manu- 
facturing clause in terms of its impact upon human beings, to see what 
it does. 

A young novelist in Ireland, in Australia, in England, or writing 
in the English language in France or Germany, writes a book. He 
would love to have the book published in the United States. It 
would disseminate his work further and he would get more money. 

sut he cannot find a publisher here who wants to publish his book, 
He himself doesn’t have the money in American dollars to print his 
own work here. There is nothing he can do about it. So he is dis- 
appointed. In addition to being disappointed because he cannot find 
an American publisher, which isn’t his fault, there is nothing he can 
do to keep his work from coming into the public domain in 5 short 
years. That has no analogy to a trade restriction. That doesn’t 
keep his book merely out of the country or increase its price. It 
means that at the end of 5 years if he has gained some reputation 
by that time, he may find his book printed here in a 25-cent edition. 
He may find the subject matter of the book used in a radio or tele- 
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vision script. He may find it produced on Broadway asa play. He 
isn’t entitled to a penny of royalty. He has lost his work. Whether 
he has imported a few copies under the law or whether he has kept 
the copies out, he has lost his work. Surely it is not a sensible way 
of protecting American manufacture, to expropriate the rights of 
authors. That results in justified resentment against our law all 
over the world. It is just as though you deprived a man of prop- 
erty, a piece of real property because he couldn’t find a tenant who 
would improve the real estate by erecting a building on it. He would 
be glad to see the building built. We impose a penalty without 
fault. That is not an appropriate part of our copyright law. It is 
not proposed to eliminate the manufacturing clause from our copy- 
right law. All that is proposed is to modify it for the benefit of 
other countries that adhere to this treaty. The manufacturing clause 
will still apply to all works written by citizens of our country or by 
persons who are domiciled here. It will still apply to all works 
first published in the United States. It will still apply to all works 
which do not get their protection under the Universal Copyright 
Convention. 

I am not an authority on the economics of publishing, but I do 
buy books, and I see that most of the books I buy in this country, 
all of them practically, are published here. That applies equally 
to the works which have no copyright protection in this country, the 
books which are classics and which are free and in the public domain. 
As to those books the market can be calculated. If those books are 
printed here, how much less would we expect to find a current novel 
printed here when the market cannot be calculated and when the 
man has to have copies on hand and print them immediately to meet 
public demand lest he lose sales. 

I do not blame the printing trades that have had the benefit of 
that clause for a long time from feeling trepidation about it, but I 
know that this is an infinitesimal part of the market, and I do not 
believe that they will be affected. I think they are in the position 
of a strong swimmer who is in ankle-deep water, but who has had 
water wings so long he doesn’t know he can get along without them. 
The water isn’t deep enough for him to drown in and he is a strong 
swimmer besides. 

Beyond that, I want to look at this manufacturing clause as a matter 
of principle. If this is a good clause in the Copyright Act, we ought 
to welcome a similar clause in the laws of all of our friendly sister 
nations. Yet isn’t it clear that if every country required this sort 
of manufacture, it would stifle the dissemination of information, it 
would destroy the legitimate rights of authors and other copyright 
proprietors and it would redound to the enormous disadvantage of 
the United States as an exporter of works. , 

So in short, we have to measure the trepidation of this one group 
against the legitimate copyright interests of all of the people in the 
United States who are interested in copyright and against the inter- 
national needs of our country in having a Universal Copyright Con- 
vention which will entitle it to the respect of the intellectual circles in 
friendly countries whose esteem we need. 

Thank you. 

Senator Hickentoorrer. Thank you very much, Mr. Kaye. 

Senator Fulbright, do you have any questions? 
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Senator Futsrienr. No. It was a very good statement. I feel as if 
I know more about the subject. 

Senator HickENLoopER. Senator Mansfield ? 

Senator MansFieLp. No questions. 

Senator Hicken.oorer. Thank you very much, Mr. Kaye. It has 
been a very interesting statement. We appreciate your appearing here. 

I am informed by the staff that Mr. Jennings Bailey, Jr., who 
represents the American Bar Association, has notified them that it is 
imperative that he leave very shortly. He has just 5 minutes, he says. 
So we will hear Mr. Bailey right now and attempt to accommodate 
you, Mr. Bailey. 


STATEMENT OF JENNINGS BAILEY, JR., WASHINGTON, D. C., 
ATTORNEY REPRESENTING THE AMERICAN BAR ASSOCIATION 


Mr. Battey. Thank you very much, Mr. Chairman, 

My name is Jennings Bailey, Jr. [ am a member of the committee 
on legislation of the section of patents, trademarks, and copyright law 
of the American Bar Association and am a past chairman of the 
section. 

I am not an expert on copyright law and will not attempt to present 
any of the technical sides of this matter. The convention was care- 
fully considered by our section as well as the section on international 
and comparative law. Both sections recommended its approval by the 
house of delegates and on March 8, 1954, at a meeting of the house in 
Atlanta the following resolution was adopted: 

Resolved, That the American Bar Association endorses the ratification by 
the United States of the Universal Copyright Convention signed at Geneva, 
Switzerland, on the 6th day of September 1952, with such implementing legisla- 
tion to be enacted by the Congress of the United States prior to deposit of the 
United States instrument of ratification as will be necessary to effectuate the 
purposes of the convention, and that the section of international and com- 
parative law and the section of patent, trademark, and copyright law are 
authorized to present the position of this association in this matter hafnonra 
Congress. 

That is all I have. 

Senator Hicken Looper. Thank you, Mr. Bailey. 

I might say, if I neglected to say awhile ago to Mr. Kaye, that his 
full statement will go in the record in addition to his verbal remarks. 
His statement will be part of the record as will be the formal remarks 
of all other witnesses. 

Any questions, Senator Fulbright ? 

Senator Futsr.gur. No questions. 

Senator HickeNLoorer. Senator Mansfield / 

Senator MansrreLD. No questions. 

Senator HickeNLoorer. Senator Wiley ? 


SECTION 16 OF 8, 2559 


Senator Witey. Mr. Chairman, I would like to ask whether the 
bar particularly paid any attention to section 16 of S. 2559. It seems 
to me that as the chairman has brought out, everyone seems to be 
in favor of the convention. The objection seems to be to section 16, 
I wondered whether that was considered by the bar. 
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Mr. Barry. Senator Wiley, the association very definitely, I think, 
considered the fact that a modification of the manufacturing clause 
would be necessary in order to join in the convention and that is the 
reason in this resolution that it refers not only to the approval of 
the convention but also to the approval of such implementing legisla- 
tion as will be necessary to effectuate the purposes of the convention. 
It was certainly clearly understood in our section that that change was 
necessary. 

Senator Witey. Thank you. 

Senator Hicken Loorer. Thank you, Mr. Bailey. 

The next witness will be Mr. John Schulman of New York City, an 
attorney representing the Authors League of America and the Song- 
writers Protective Association. 


STATEMENT OF JOHN SCHULMAN, NEW YORK CITY ATTORNEY, 
REPRESENTING THE AUTHORS LEAGUE OF AMERICA AND THE 
SONGWRITERS PROTECTIVE ASSOCIATION 


Mr. ScuutMaN. I ask that my statement be filed. 

Senator HickrenLoorer. Your statement will be printed in full, 
Mr. Schulman, together with any extemporaneous remarks you may 
make on this matter. 

(The statement filed by Mr. Schulman follows :) 


STATEMENT BY JOHN SCHULMAN IN SUPPORT OF EXECUTIVE M AND SS. 2559 


My name is John Schulman. I reside at 77 Park Avenue, New York City, and 
my law office is at 120 Broadway in that city. My firm, Hays, St. John, Abram- 
son & Schulman, and I are and have for many years been counsel for the Authors 
League of America and the Songwriters Protective Association, both of which 
are well known writers’ organizations. The members of these organizations, 
being creators of books, plays, and music, are concerned with copyright pro- 
tection of their works both here and in foreign countries. It is by virtue of copy- 
right systems that their property rights are safeguarded and their prestige and 
reputation preserved in both domestic and foreign markets. 

Although I have from time to time had the privilege of appearing before com- 
mittees of the Senate and the House to express the view of writers and com- 
posers concerning the copyright laws, I should presently like to speak not as 
an advocate for any special interest or viewpoint, but as a member of the 
United States delegation to the Geneva Conference in 1952 where the Universal 
Copyright Convention was drawn and provisionally signed by the United States 
and our allies of the free world. Neither copyright nor international copy- 
right is a new subject to me. I have spent the greater portion of my professional 
career in dealing with these subjects. It was my privilege to be a member of 
the various international copyright committees which did preparatory work on 
the new convention and a member of the United States observer delegation to 
the Brussels Conference in 1948 where the Berne Convention was last revised. 
In 1951 I was a member of the United States delegation at Paris where a pre- 
liminary draft of the Universal Copyright Convention was prepared and also 
at the 1952 meeting in Washington where the convention provisions concerning 
Western Hemisphere copyright relations were discussed. 

I refer to my experience in this area in the hope that this statement will not 
be considered as partisan pleading. It is submitted as an expression of my deep 
conviction that the Universal Copyright Convention is of vital concern to the 
United States and to all of its nationals, and that its ratification is essential in the 
public interest. 

The Universal Copyright Convention was prepared and tentatively signed at 
a diplomatic conference in Geneva, Switzerland, on September 6, 1952, by 39 
countries of the free world in addition to the United States. The signatory 
nations include the countries of Western Europe, the British Commonwealth and 
the Latin American Republics. 
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The significant absence of the countries of the Communist world. the Soviet 
Union and her satellites from the list of participants should be noted. This ab- 
sence is not, however, difficult to explain. Full recognition of copyright both in 
its proprietary and personal aspects requires an acceptance of the philosophy 
that individuals may freely own private property, and may utilize it for private 
gain, and that the product of intellectual creation constitutes the creator's prop- 
erty. Nations which do not believe in our democratic system of private enterprise 
and in the paramount rights of individual citizens in the property they create 
or own, obviously can find no interest in furthering international agreement on 
copyright protection. 

Before discussing the treaty and the proposed implementing legislation, atten 
tion should be called to another phase of its preparation. The treaty is not self- 
executing and will not become law by ratification alone. By its very terms the 
convention to be effective will require the implementing legislation through an 
amendment of our domestic copyright code requiring concurrence of both houses 
of Congress. The new provisions will then become an integral part of our statu- 
tory code. It should likewise be borne in mind that this legislation is peculiarly 
within the constitutional powers of Congress. Article I, section 8 of the Con- 
stitution specifically delegates to the Congress authority to enact copyright laws. 

The requirements that the treaty be implemented by domestic legislation is 
illustrative of the care with which its provisions were considered. This was not 
a hastily prepared document, but one which had been under consideration over 
a period of 5 years. During that interval, the problems presented and the pro- 
posed solutions were discussed not only with foreign governments, but with the 
interested groups in the United States as well. The State Department, the 
Librarian of Congress, and the Register of Copyrights consulted at all stages 
with a panel of lawyers and laymen representing all shades of opinion, and dis- 
cussed in detail the progress of the treaty. The United States delegation to the 
Geneva Conference included two congressional adv isers, the Honorable Shepard 
J. Crumpacker of Indiana and the late Joseph R. Bryson of South Carolina, both 
of whom furnished valuable assistance in the deliberations. This delegation also 
included practicing attorneys fully familiar with domestic and international 
copyright law, among them being the late Arthur Farmer who had had a wealth 
of experience in the book publishing field, and Herman Finkelstein and Sydney 
M. Kaye both prominent in the copyright bar, It is not surprising therefore 
that the treaty has received the unanimous approval of bar associations including 
the American Bar Association and the Americ an Patent Law Association, and of 
creators associations and trade organizations as well. 

It is generally recognized that our international copyright relationships need 
modernization to keep pace with our own great progress in the creation and mar- 
keting of intellectual property and the dissemination of our cultural products 
throughout the world, as well as to provide more equitable treatment of foreign 
authors whose works are used in the United States. Our system of dealing with 
international copyright was conceived in the light of conditions which prevailed 
during the latter part of the last century and the period up to 1909. It does not 
conform to the change in our national cultural status which has taken place 
since then and is not adequate in an era when our books and magazines are 
eagerly read throughout the world, our music played in every land, and our 
motion pictures are sought for in every part of the globe. It is not suited to our 
present-day utilization and enjoyment of works created by authors in other parts 
of the world. Changed conditions brought about by the inventions of the last 
50 years such as the airplane, radio and television broadcasting, sound motion 
pictures, high fidelity recording, all of Which have accelerated the speed and 
ease of communication and have expanded the world markets for literary and 
artistic material, have emphasized the inadequacy of our antiquated method of 
seeking to protect the rights of American authors and industry in foreign 
countries. 

The need for international copyright protection has been recognized in the 
United States since 1891 when we established a system of bilateral arrangements 
under which the benefit of our copyright laws was extended to those foreign au- 
thors whose governments afforded equivalent protection to the words of Amer- 
ican citizens. The difficulty with this pattern of bilateral arrangements is that 
American authors and industry desirous of safeguarding their rights abroad, 
must have an intimate knowledge of the technical requirements for securing 
copyright under the local laws of each foreign country, and must comply metic 
ulously with all of them. These laws vary from country to country and the re- 


46564—54 4 








46 UNIVERSAL COPYRIGHT CONVENTION 


quirements may consist of the imprint of a notice of copyright, domestic publica- 
tion, registration and deposit of the work to be protected and variations or com- 
binations of these factors. A failure to comply with the local requirements of 
any country results in a loss of copyright in that territory. Foreign authors, to 
secure copyright in the United States, must acquaint themselves with and con- 
form to the technical conditions imposed by our statute, in addition to observing 
the regulations of their own domestic laws. The bilateral arrangement system 
is chaotic, uncertain, burdensome and expensive, subjecting the rights of our au- 
thors and industry to constant jeopardy. 

Experience has demonstrated that the attempt to deal with international 
copyright by this difficult and hazardous method is neither practical nor feasible, 
and many nations of the world, such as the British Commonwealth, the countries 
of Western Europe, and others, have solved the problem by adherence to a treaty 
known as the Berne Convention originally adopted in 1886 and revised from 


time to time thereafter. Requirements for the enjoyment of copyright under the 
Berne treaty in respect of unpublished works are merely that the author be a na- 
tional of a convention country A published work is protected if it be first or si- 


multaneously published in a Berne country. Other formalities such as notice, 
registration or deposit, as a condition of copyright, have been dispensed with 
entirely For many reasons, among them being the provision which would pre- 
vent us from requiring a copyright notice to be affixed on published works, we 
have not found it possible to adhere to that treaty. 

It is generally conceded that American authors and industries cannot rely 
upon our own copyright relations, but must look to the Berne Convention for 
the protection of their works throughout the Berne area. This is made possible 
by the circumstance that a work placed on sale in a country such as Canada or 
Great Britain, simultaneously with its publication in the United States, takes on 
the protective coloration of British or Canadian origin as the case may be. Then 
traveling, as it were, under a British or Canadian passport which makes com- 
pliance with local formalities unnecessary, the work claims copyright protection 
in the other countries of the Berne Union. This recourse to and acceptance of 
the benefits of the Berne Convention, coupled with a refusal to accept the obliga- 
tions of that treaty, not only lacks dignity and is inconsistent with the position of 
the United States in world affairs, but has in fact become precarious. At least 
one country, the Netherlands, has interpreted the Berne Convention in a fashion 
which deprives American works of this easy indirect access to the treaty, and 
there are indications that other nations are becoming restive and may close 
the back door to Berne. Were this back door shut we would of course be forced 
to fall back on the uncertain and burdensome pattern of bilateral arrangements. 
Although we enjoy copyright relations with most of the Latin American Repub- 
lics under the Buenos Aires Convention of 1910, that treaty is neither clear nor 
effective and at least two major republics, Cuba and Mexico, are not parties to it. 
The status of American unpublished works is uncertain throughout the world. 
There can be no denial of the fact that we must repair our international copy- 
right structure or face the impairment and perhaps the loss of rights in our 
works abroad 

The Universal Copyright Convention will for the first time enable us to main- 
tain world wide international copyright relations upon a sound foundation with- 
out the imposition upon us of any obligation to change the substantive provisions 
of our copyright laws. The convention is predicated upon the doctrine of na- 
tional treatment, providing in substance that each contracting country will 
extend to works originating in the other convention countries the same protection 
which is afforded by its laws to the works of its own nationals. Safeguards are 
provided to make certain that this equality of treatment between national and 
foreign authors will be a reality and not a mere theoretical grant. 

At the same time the convention takes into account essential differences be- 
tween the copyright laws in the United States and the systems prevailing in 
other countries. It recognizes the right to enforce our concept that copyright 
in a published work must be claimed by formal notice, instead of being auto- 
matically enjoyed, and to continue our method of computing the term of copy- 
right from the date of publication, rather than from the date of the death of 
the author. No change will be required in the nature of the works to be pro- 
tected or the nature of the exclusive rights to be enjoyed under our statute. 
There is no obligation to accept the principle of an inalienable moral right, or 
to restore to the orbit of protection works which have fallen into the public 
domain. 
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Under the Universal Copyright Convention, American authors and industry 
will enjoy the benefit of copyright throughout a widespread area of the world 
in their status as American citizens. It will not be necessary for them to publish 
their works in foreign countries or to comply with other burdensome formalities 
in order to claim these benefits. Their unpublished works will be protected 
by copyright as well. The duration of their copyrights in countries which grant 
a longer term than prescribed by our own statute will not be less than we pro- 
vide. Translation rights, which have always been a troublesome question, are 
treated specially in the convention. Some countries in making copyright avail- 
able to foreign authors, deny protection against translation into their native 
languages, either immediately or after a 10-year period. Although this exclusion 
of translation rights from copyright applies to their nationals as well, the os- 
tensible parity of treatment is theoretical not actual. The author who writes 
a book in English finds little comfort in protection limited to the copying of his 
book in the English language in a country where no one reads that language. 
What he needs is protection against translation into the native language which 
is the local market for the book. The universal convention stipulates that copy- 
right includes the exclusive right of translation but as a concession to the less 
developed countries permits a statutory licensing system to be invoked if a work 
is not translated within 7 years and if no agreement can be reached for a license. 
That licensing system must, however, provide for payment to the copyright owner 
and must safeguard the accuracy of the translation. 

The approval of the convention by the bar associations and by all of the 
various associations and other organizations which have considered its terms, 
should leave no doubt of the desirability of ratification. There remains, how- 
ever, the necessity of adopting implementing legislation in the form of an amend- 
ment to the copyright code. 

Except for the modification of the manufacturing clause the amendments to 
our statute present little if any problem. No objection has been asserted to 
extending the use of the symbol © as a part of the copyright notice to all works 
instead of requiring the word “copyright” for books and other printed matter, 
nor to relaxing some of the rigidity of the provisions concerning the place where 
the notice is to be affixed. The proposals to obviate the possibility of losing 
copyright for failure to deposit a work, and to make its benefits available on 
the basis of the situs of first publication as well as on the basis of nationality 
of the author likewise present no problem. 

However, although the Book Manufacturers Institute, which heretofore op- 
posed the relaxation of the manufacturing provisions of the copyright code, 
has now withdrawn its objection in the interest of ratification of the convention, 
some labor groups still remain adamant in their opposition. With all due respect 
to these opponents of the treaty and the modification, | submit that their objec- 
tion stems from a misconception of the issue involved. Accordingly, it may be 
helpful to analyse the manufacturing provisions of the law and to see the issue 
more clearly. 

We should start with the fact that the manufacturing provisions of the law 
(sec. 16) relate only to books and periodicals. There is no requirement that 
other copyrighted works such as musical compositions or plays be printed in 
the United States. The next consideration is that the convention does not re- 
quire and the legislation introduced does not propose any relaxation of the law 
concerning the works of our own nationals. So the controversy relates only to 
works of foreign origin and in that category only to those books and periodicals 
which are in the English language. 

The narrow issue presented is whether the Universal Copyright Convention 
should be rejected and our present inadequate system retained in order to 
withhold copyright from English books and periodicals unless they are reprinted 
in the United States within 5 years after publication abroad. 

To evaluate this issue it is necessary to take into account all of its factors. 
The convention requirement for modification of the manufacturing clause is not 
a one-way street. Our nationals would by the same provision be relieved of the 
necessity of publishing their works abroad and of the necessity of complying 
with a variety of burdensome formalities. The benefit to be derived from the 
preservation of their rights in foreign markets would benefit all people who 
work in or are connected with industries which deal in copyrighted material, and 
not authors and publishers alone. Suppose other countries were to impose a 
manufacturing clause upon our works? It would be economically impossible for 
us to reprint and manufacture our works in each individual country in order to 
get copyright protection there. Obviously the loss of revenue from these foreign 
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sources would injure not only authors and publishers but all of the people who 
are connected with the industries dependent upon copyright material. Yet we 
could not logically object to the imposition upon us of a condition which we 
impose upon others. 

One may properly ask what purpose the manufacturing clause serves at the 
present time. It was enacted when the United States was an importer of literary 
works and had no substantial literary and artistic output of its own. That 
condition has been completely reversed. We are exporters of plays, books, music, 
motion pictures and other similar material and need no longer be fearful of 
our ability to meet foreign competition in this field. 

The manufacturing restriction is an anomoly in our law and has no place 
in a statute dealing with property rights. We grant patents to foreign inventors 
without requiring their devices to be physically manufactured in the United 
States. We recognize the trademarks of foreign merchants, even those which 
are used only on products manufactured abroad. We do not confiscate machines, 
devices or other products which are brought here from other countries and it is 
not a defense to the misappropriation of an automobile to say that it was manu- 
factured abroad and therefore impossible of ownership in this country. 

Nor can the manufacturing clause be compared to a tariff. Tar‘ff laws equalize 
costs but they do not confiscate the property of people who are prepared to pay 
the customs duties. The manufacturing clause is wholly different from a tariff. 
It does not deal with the right to import the physical books or with terms upon 
which they may be imported, but, on the contrary, with the question of property 
rights. Even though a book be published in England and no copies imported into 
this country, the copyright will still lapse at the end of 5 years unless that book 
is reprinted here. When the copyright terminates the foreign author or pub- 
lisher may send in as many copies of the book as he chooses, and nothing in the 
copyright law would prevent it. If the English author or publisher wants to 
forego copyright immediately he may send in as many copies as he chooses from 
the first moment of publication. So, the manufacturing clause does not control 
the importation and sale of these books in the United States. It was designed as 
a weapon to compel the English authors and publishers to reprint their books in 
the United States if they desired to protect their property here at a time when 
we had little if any literary output of our own. 

There is likewise no force to the argument which has been made that a modifi- 
eation of the manufacturing provisions would lead to a huge influx of cheap 
English books. Actual business practice refutes that contention. Songs and 
plays are not subject to the manufacturing clause and are entitled to copyright 
wherever they be printed. They are nevertheless printed in the United States 
Books upon which copyright has expired such as the works of Shakespeare, 
Dickens, Thackeray, Scott and others, and which may be imported in unlimited 
quantities, are likewise still printed in the United States. The place where these 
books and other works are printed depends as a rule upon the commercial 
factors involved, not upon any compulsion of a manufacturing provision of the 
copyright statute. 

The committee may properly inquire why the manufacturing clause should 
present any problems to foreign authors if copies of their books are not sent 
here in large numbers. The answer is, of course, that copyright protection 
involves totally different considerations than the matter of import and export of 
physical property. Copyright is concerned with the right of reproduction of 
literary and artistic works. The copyright owners’ income is derived only in part 
from the sale of copies. A substantial portion of his income is received as 
royalties and rentals from licenses granted for the use of his property in various 
places and for various purposes. So, copyright protection is necessary to 
safeguard the revenue to be derived by our authors, publishers, and other indus- 
tries not only from the sale of copies abroad but from the royalties and rentals 
to which they are entitled. It is this aspect of international copyright which 
the opponents of the convention would have the committee disregard. 

Those who oppose the modification of the manufacturing clause contend that 
it would be discriminatory against the American author who would still be 
required to print his book in the United States to secure his copyright. I 
would be less than candid were I to assert that the American author is eager 
to retain the manufacturing clause in relation to his own works. American 
authors have aiways believed that this manufacturing provision has no place 
in a copyright statute because his ownership of property which he creates should 
not be confused with or dependent upon the place where it is manufactured. But 
that is not the present issue. The American author supports the modification 
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as a practical matter to assure ratification of the convention which is so neces- 
sary for the safeguarding of his rights abroad. There are, of course, differences 
between the effect of the manufacturing clause upon American and foreign 
authors. As a matter of practice books are published in the country where an 
author lives and works. It is only in the unusual case that his book will be 
published for the first time in a foreign country. To the American author the 
manufacturing clause represents only printing in the United States when the book 
is first published. To the foreign author who writes in the English language the 
problem is not one of the original printing but of the necessity to reprint the 
work after it has been first published in his own country. Jus$ as our authors 
should not be obliged to publish their works both here and abroad at the same 
time, the foreign author should not be obliged to face confiscation of his property 
for failure to reprint his work in this country. 

In conclusion, I should like to refer briefly to the subject of our national 
prestige in world affairs. We, of all the countries of the free and democratic 
world, are the foremost advocates of the doctrines of individual liberty and pri- 
vate enterprise. 

Our concept of copyright law is that the protection of an author’s work pro- 
motes the progress of science and the useful arts. It is also part of our 
philosophy that information and culture should be widely disseminated. On 
the other hand, defective copright relationships are a barrier to the free flow 
of information and the development of peaceful understanding. Consequently 
our rejection of a copyright convention which conforms so closely to our tradi- 
tions and philosophy on copyright, merely to continue an out-dated manufactur- 
ing requirement, would be inconsistent with every doctrine for which we stand 
and would be misunderstood by our friends and distorted by our enemies. 

Mr. ScuvutmMan. I shall try not to repeat what has been said before 
except by way of explanation. 

My name is John Schulman. I am an attorney at 120 Broadway 

’ 
New York City. My firm is Hays, St. John, Abramson and Schulman. 
I have represented the Authors League of America and the Song- 
writers Protective Association for many years. At this hearing I 
should like the privilege of appearing not necessarily as an advocate 
of these associations, but as a member of the delegation to the Geneva 
Conference, expressing my views on the convention and the enabling 
legislation. 

Senator HickENtoorer. In order to save time, would you care to 
make a statement whether you are expressing the views of the associa- 
tions you are representing ? 

Mr. Scuurman. Iam expressing their views as well. 

Senator Hickenrtoorer. Thank you, sir. 

Mr. Scuu_mMan. In reply to Senator Wiley, I may say that T have 
had the privilege of presenting the convention and the matter of the 
enabling legislation at the house of delegates meeting of the American 
Bar Association in Atlanta and that the matter of the manufacturing 
clause modification was an integral part of the consideration of this 
convention and the enabling legislation. I am a member of the coun- 
cil of the patent, trade-mark and copyright section of the Bar Asso- 
ciation. I was chairman of the copyright committee there, the inter- 
national copyright committee there, and we have discussed this over 
a period of years. 

I think that it is essential in the public interest to ratify the conven- 
tion and in order to ratify the convention to adopt the enabling legis- 
lation. 

May I say in reference to what was said about the free world being 
present at Geneva, that there is a very good reason for it. Copyr ight 
is part of our system of private enterprise. We were the second coun- 
try in the world to adopt a copyright law following England. France 
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did not adopt her copyright law until 1793 which was 3 years after 
we d d. 

The Communist world—Russia and her satellites—found no profit 
in coming to Geneva because without a tradition of private enterprise 
and the r ehts ot the individual there is no reason to improve inter- 
national copyright relations. That explains the absence of the 
totalitarian world from Geneva. 

Another thigg about this convention is the manner in which it was 
prepared. It wasn’t hastily prepared. These arguments that you 
ear today have been hashed and rehashed, gone over again for years. 
For 5 vears a panel under the leadership of Dr. Evans, who was then 
Librarian of Congress, met and discussed these various proposals. 
] 


“uvervone connected with the group on copvright or interested in 


copyright had an opportunity 1 expressing his views, and it is re- 
markable how closely you come to an agreement when you really 


understand the things involved. 
rHE MANUFACTURING CLAUSI 


Senator Futsrigur. Mr. Chairman, may I interrupt just to ques 
tion the witness on one matter, because I have to go downtown for a 
luncheon. I wonder before I leave if you could first say something 
about the oppoistion to this. Your attitude toward the opposition 
that exists is something in which I am interested. I am referring to 
the manufacturing clause. 

Mr. ScuuLtMAn. I will start off with the discussion of the manu 
facturing clause. I think that the only opposition that there is to this 
convention or to the enabling legislation involves just that. 

What is the manufacturing clause? Let’s break it down: (a) It 
applies only to books and periodicals. It does not apply to printed 
music, it does not apply to plays when they are printed in a volume, 
It does not apply to motion pictures or anything else. 

Senator Winey. Let me read this sentence to you: 


Senate bill 2559 if passed with a weakened or canceled manufacturing clause 
d cause considerable damaze t this il dustry and would contribute to the 
violation of American high wage principles and the American way of life. 


Here is a letter from an organization, a group of employer pho 
tographers who prod e! re than one third ot all the photographic 
engraving in the United States. The challenge is that it would con- 


tribute to a violation of the American high wage principle and the 
American way of life. What do you say to that! 


PRESENT LIMITED APPLICABILITY OF MANUFACTURING CLAUSE 


Mr. Scntutman. I don’t see how that is at all possible. First of all, 
we are only dealing with books and periodicals. Secondly, we are 
only dealing with books and periodicals ol foreign origin in the 
English language. 

Let’s take a very simple example to illustrate this. You have a 
Canadian who, because he is bilingual, knows French and knows Eng- 
lish. He writes a book. He decides to write it in French. He 
doesn’t have to print it here. He gets full copyright without printing 
it in the United States. If he writes that same book in English, he 
has to print it here within 5 years. It is as simple as that. 








ees 





UNIVERSAL COPYRIGHT CONVENTION 51 


If that Canadian, instead of writing a novel, would write a play 
and have it printed in a book, he wouldn’t have to have it Nera 
in the United States. He gets copyright without reprinting. 

So you see we are dealing with something very narrow. 

Let’s take another part of the manufacturing clause. It doesn’t 
stop the importation of books. They can print Dickens and Thackeray 
and other authors like that and everything that was written more 
than 56 years ago, they can print it in England and import 1t here. 
The manufacturing clause doesn’t stop them. 


DIFFERENCE BETWEEN IMPORTATION AND COPYRIGHT 


Senator Witey. Then there is also this sentence I would like to read 
to you: 

The last 2 years the volume in the New York area alone has been reduced by 
nearly $3 million due to inequitable foreign competition. 

Do we have inequitable foreign competition ¢ 

Mr. Scuvutman. Not according to the figures I saw from the De- 
partment of Commerce this morning. It may be that material is 
sent in but the provisions of the copyright law do not affect that at all 
because a book written tomorrow or today or written yesterday can be 
imported free of any restriction if the foreigner doesn’t claim copy 
right. Take things like newspapers which aren’t copyrighted very 
much. You can import all you want so long as you do not claim 
copyright. 

You see, there is the mistake or the misconception about the manu- 
facturing clause. It has nothing to do with prohibitions against im- 
portation. It only has to do with copyright. If a man doesn’t claim 
copyright—let’s say he prints something and he doesn’t claim copy- 
right. He can import a million copies. The copyright law has noth- 
ing to do with that. The only question is: Can his work be stolen here 
for his failure to reprint within 5 years? That is your only proposi- 
tion. You are dealing with property rights. You are not dealing 
with importation or tariffs or quotas or anything of that sort. You 
are dealing with the question whether the man who writes in English 
has his property taken away from him at the end of 5 years unless he 
can get somebody, as Mr. Kaye said, to print it here. That is the 
question you have in this matter. When we come to the question of 
the American author and the matter of discrimination, that is also a 
red herring. The American author normally has his work printed 
in the United States, just as the English author normally has his work 
printed in his home country, for many reasons. Consequently, the 
two things are not the same. The American author situation, the for- 
eign author situation are not the same. Although I will be perfectly 
frank with you, I would say that the authors do not like the manufae 
turing clause, and never did, but there it was, adopted. It is impor 
tant to them to have this treaty enacted and ratified. They are willing 
to accept that theoretical—and it really is a theoretical—discrimina- 
tion for the purpose of protecting their property in foreign countries. 


ADVANTAGES FOR AMERICAN AUTHORS 


Let me say this. I am not speaking here to try to convince you 
we should give someone else something for nothing. Look what we 
get for it. The American author has been suffering by the fact that 
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he cannot very well protect his works abroad and even taking the side 
door, back door to Berne, he has to publish 1 ina Berne country in order 
to claim protection under the Berne Treaty. Even under our bilat- 
eral arrangements an American author doesn’t get copyright in Eng- 
land unless he publishes in England simultaneously with publication 
in the United States. Publication there means putting on sale. But 
if a clerk should forget to send copies of a book over to England, the 
author loses his copyright. Not only that, but let’s look at the situ- 
ation of unpublished works. We do not have any assurance of pro- 
tection in foreign markets of works that are unpub lished like plays 
which are produced before they are put in book form, songs which are 
sung. which are unpub ished until they are put down on sheet music. 
What this treaty gives us is this. It gives us protection in every con- 
vention country just by compliance with our own laws. We do not 
have to make certain that every time something is published a copy 
is sent some place to put on sale immediately. We do not have to 
comply with registration requirements. We do not have to comply 
with the necessity of making out consular invoices. We are getting 
a big benefit under this treaty and for every copyright that a foreigner 
will gain by the relaxation of our manufacturing clause, we will pre- 
serve hundreds of our own copyrights abroad, and that is why the 
American author is so anxious to see this treaty adopted. We have 
been suffering from this for years. The fact that we have no assur- 
ance—we tremble every time we lawyers are asked, do we have copy- 
right in this country or that you look up canes and then will say, you 
probably have protection by doing the following, and I think— 
Senator Winey. Mr. Chairman. 
Senator HickENLoorer. Senator Wiley. 


BACKGROUND AND EFFECT OF MANUFACTURING CLAUSE 


Senator Wirry. I don’t think there is any debate about the question 
of having the convention. Again let’s get down to this matter of 
whether we should have a manufacturing clause or not. Is it of any 
interest to any country that does not expect to manufacture books ? 
What is the particular need of a manufacturing clause? What does 
it actually do in favor of those who have the copyright? What does 
it do to American labor? We have to consider the whole picture. 
We have to consider what the effect of leaving out of the manufactur- 
ing clause would be. What would be the effect if it were modified ? 

It would seem to me, Mr. Chairman, we should now have those who 
feel that the manufacturing clause should be stricken or modified or 
what not discuss that, and then let us have the replies. We are going 
at this end of it probably a little backwards. We are going in the 
side door, the back door. If we have all agreed that this is the only 
issue, we should get to the issue rather than having lectures on the 
general question of copyr ight. 

Senator Hickentoorrr. The first three witnesses this afternoon are 
our opposition witnesses to this matter. They will come on at 2 
o'clock. 

Will vou go ahead. Mr. Schulman ? 

Mr. Scuutman. The only thing I might say is that I think that 
Senator Wiley’s suggestion that we restrict ourselves to the manufac- 
turing clause is a good one. I think that is the only issue here. Let's 
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see where we are there, and I will be very short because I would like 
to ask you to hear Mr. Lombardo for a moment, who is going back to 
New York. He has been a composer and he will just take a minute 
of your time. 

There is no proposal here to modify the manufacturing clause as 
far as American works are concerned. 

Senator Futsrient. Would you object to eliminating the manufac- 
turing clause ¢ 

Mr. ScuutmMan. I would like it. 

Senator Futsricgnr. Why don’t you propose that ? 

Mr. ScnutmMan. Because we do not want, frankly, any more bur- 
dens than we have to encounter, and we are perfectly willing to take 
half a loaf on the manufacturing clause to get the convention. 

There, I have put it right on the table. 

Senator Futsrieur. You are compromising a principle. 

Mr. ScuuLMan. Senator, if you had been working on this matter 
of international copyright for 7 years, as I have just done on this 
treaty, you would think that would be a little compromise to make. 

Senator Fu.sricur. We are not used to that; it shocks us. 

Mr. ScuutmMan. Secondly, Senator, how can this matter of the mod- 
ification affect labor? How can these conditions affect them? Why 
are the classics printed in this country when they do not have to be? 
Why can you buy Dickens, which is printed in this country, when it 
can be printed in England? The answer, as I understand it, is this. 
Whenever you get over a run of 2,500 copies we, with our manufac- 
turing methods, just do the job cheaper and better. I understand 
that your American publisher wants to print here even if it is a for- 
eign work because the editorial work is done here. It is easier to call 
up the printing plant and tell them what you want to do and send 
proofs back and forth rather than sending it far away. 

Senator Witey. During the noon recess I suggest you get together 
with the opposition and see if you can work that thing out satisfac- 
torily. 

Mr. Scuutman. The only thing I can say is that the Book Manu- 
facturers Institute opposed the modification of the manufacturing 
clause for years. Those are the people who run the plants that print 
the books, and they have now reversed their stand and have announced 
that they no longer oppose the modification of the manufacturing 
clause as proposed by this bill. Doesn’t that mean something? These 
are the people that have the money invested in the plants, the build- 
ings, nt the machinery. They are the people that do the printing 
and the “y say yes, we want the law modified so as to have the benefit 
of this large foreign market. That makes sense to me. I think I 
would like to ask this. May I stop here and if there is anything said 
on the other side, be given 2 minutes for rebuttal, and not more than 2, 
because I think you want to hear what the other people have to say 
before you hear me argue any further. 

Senator Wirry. Do you actually think you have those terminal 
facilities? 

Mr. Scuvutman. I can be stopped so quickly. 

May I ask that Mr. Lombardo, who came down here—he is a com- 
poser, a member of the Songwriters Protective Association—be given 
Just about a minute? 
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Senator HickenLoorer. With regard to your request for rebuttal, 
the committee will ask you or any other witness if it deems rebuttal 
necessary, to give us the answers from your viewpoint. I don’t neces- 
sarily want to agree at this moment to rebuttal as just an inevitable 
consequence. If we consider it to be helpful to our consideration of 
this matter, we will be delighted to hear anything you might have to 
say that would contravene any other statements that were made. 

Mr. ScuutmMan. Thank you, Mr. Chairman. I shall remain. 

Senator Hickentoorer. Mr. Lombardo, we will be glad to hear you 
for a moment. 


STATEMENT OF CARMEN LOMBARDO, WOODMERE, N. Y. 


Mr. Lomparpo. My name is Carmen Lombardo and I reside at 184 
Woodmere Boulevard, Woodmere, N. Y. I am the brother of Guy 
Lombardo and I am a composer of music, some of my compositions 
being It Seems Like Old Times, Get Out Those Old Records, Powder 
Your Face With Sunshine, Boo Hoo, Coquette, and Sailboat in the 
Me onlight. 

American popular music has captured the hearts of the entire world. 
No matter where we go, our songs are played over the radio, in the- 
aters, in night clubs, dance halls, motion-picture houses—as a matter 
of fact, wherever people gather. Music is a universal language, and 
American music has played an important part in creating friends for 
us around the world. We should ratify the Universal Copyright 
Convention not only to protect the property of American citizens 
in foreign countries, but also because international understanding in 
the field of literature, music, and art is one of the most potent forces 
for bringing about a peaceful world. 

I know that I express the fervent hope of all authors and composers 
of music when I urge the establishment of sound copyright relation- 
ships with our allies throughout the world by adoption of the new 
Copyright Convention. 

Thank you. 

Senator Hickentoorer. Thank you, Mr. Lombardo. We are glad 
to have had you with us. 

The staff informs me that Mr. George Frost has a very short state- 
ment that we might hear right now. You are on the list this afternoon, 
Mr. Frost. We can get your statement, if it is short, out of the way, 
and it will relieve the pressure on this afternoon. 


Oo 
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STATEMENT OF GEORGE E. FROST, CHICAGO, ILL., ATTORNEY 
REPRESENTING THE CHICAGO BAR ASSOCIATION AND THE 
PATENT LAW ASSOCIATION OF CHICAGO 


Mr. Frost. My name is George E. Frost. I am a patent copyright 
attorney in Chicago, Ill. 1 do copyright work. 1 argued the Mazor 
versus Stein case in the Supreme Court just a few months ago. I 
am here first to present the resolution of the Chicago Bar Association 
supporting the Universal Copyright Convention and recommending 
the enactment of such legislation as is necessary to implement the con- 
vention. I would like to hand the resolution to the clerk rather than 
read it. 
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Senator HicKENLOOPER. It will be incorporated in the reeord. 
(The resolution submitted on behalf of the Chicago Bar Associa- 
tion follows:) 


RESOLUTION OF THE CHICAGO BAR ASSOCIATION RESPECTING THE UNIVERSAL 
COPYRIGHT CONVENTION 


Whereas the President of the United States has sent to the Senate for rati 
fication the Universal Copyright Convention signed at Geneva, Switzerland, 
on September 6, 1952, by representatives of the United States and other coun 
tries ; and 

Whereas the ratification of said convention will afford immediate copyright 
protection to citizens of the United States based on our present law, without 
impairment thereof, in all other countries subscribing to the convention; and 

Whereas the ratification of said convention will be of immeasurable benefit 
to the United States in its relationship with other countries, and will greatly 
enhance the dissemination of intellectual creation throughout the world: There 
fore, be it 

Resolved, That the Chicago Bar Association approves and recommends the 
ratification of the Universal Copyright Convention and the protocols thereof, 
and recommends the enactment of such enabling legislation as may be necessary 
to conform to said convention. 


COMMENTS OF CHICAGO BAR ASSOCIATION COMMITTEE ON PATENTS, TRADE-MARKS, 
AND TRADE PRACTICES ON THE UNIVERSAL COPYRIGHT CONVENTION 


The Universal Copyright Convention of 1952 was transmitted by President 
Kisenhower to the Senate on June 10, 1958 (Executive M, 88d Cong., Ist sess.). 
Broadly, this convention provides equal national treatment respecting copyright 
to the nationals of each contracting state. It affords major advantages to United 
States authors by providing copyright protection in foreign countries where it is 
not now available. Heretofore United States authors have attempted to secure 
copyright protection in the Berne Convention countries by the device of ‘“simul- 
taneous publication,” a legal stratagem that is of questionable effectiveness 
because the United States is not a signatory of the Berne Convention. In many 
other countries treaties afford limited reciprocal advantages to United States 
authors, while in still other countries United States authors generally have no 
effective neans of procuring copyright protection. 

The Universal Copyright Convention of 1952, if ratified and implemented by 
appropriate legislation, will eliminate this unsettled and unsatisfactory condition. 

To implement the Universal Copyright Convention of 1952 it is necessary to 
modify the Copyright Code (Title 17, U. S. Code) in two respects: First, it is 
necessary to limit the requirement that the manufacturing or mechanical work 
be done in the United States so that it applies only to citizens of the United States 
and to aliens domiciled in the United States. Secondly, the notice requirement 
of section 19 of the Copyright Code must be broadened to permit the use of the 
symbol C within a circle—thus ¢ on all works subject to copyright protec- 
tion. The following bills, introduced into the 88d Congress, 1st session, accom- 
plish these changes and are legislation of the type referred to in the foregoing 
resolution : 8. 2559, H. R. 6616, and H. R. 6670. 

Your committee recommends that, if approved, copies of the foregoing resolu- 
tion be transmitted to: 

Hon. Alexander Wiley, chairman, Foreign Relations Committee, United 
States Senate. 

Hon, William Langer, chairman, Committee on the Judiciary, United States 
Senate. 

Hon. Chauncey Reed, chairman, Committee on the Judiciary, House of 
Representatives. 

COMMITTEE ON PATENTS, TRADE-MARKS, AND TRADE PRACTICES, 
By Joun T. Love, Chairman. 


Mr. Frosr. I am here also to present a similar resolution of the 
Patent Law Association of Chicago which likewise approves the 
Universal Copyright Convention and recommends the enactment of 
legislation required to implement it, and I hand this resolution to the 


clerk. 
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Senator HickenLoorer. That may go in the record also. iat 
(The resolution submitted on behalf of the Patent Law Association 
of Chicago follows:) 





RESOLUTION OF THE PATENT LAW ASSOCIATION OF CHICAGO RESPECTING THE 
UNIVERSAL CopyrkIGHT CONVENTION 


Be it Resolved, That, (1) the Patent Law Association of Chicago endorses the 
Universal Copyright Convention of 1952 and recommends that the Senate of the 
United States ratify the same; (2) the Patent Law Association of Chicago en- 
dorses such legislation as is required to implement the Universal Copyright Con- 
vention of 1952, such as S. 2559, 83d Congress, 1st session (Mr. Langer) ; H. R. 
€616, 88d Congress, 1st session (Mr. Crumpacker) ; and H. R. 6670, 88d Congress, 
Ist session (Mr. Reed). 


REMARKS OF THE PATENT LAW ASSOCIATION OF CHICAGO RESPECTING THE 
UNIVERSAL COPYRIGHT CONVENTION 


The Universal Copyright Convention of 1952 was transmitted by President 
Eisenhower to the Senate on June 10, 1953 (Executive M, 83d Cong., 1st sess.). 
Broadly, this convention provides equal national treatment respecting copyright 
to the nationals of each contracting state It affords major advantages to 
United States authors by providing copyright protection in foreign countries 
where it is not now available. Heretofore United States authors have at- 
tempted to secure copyright protection in the Berne Convention countries by the 
device of “simultaneous publication,” a legal stratagem that is of questionable 
effectiveness. In many other countries treaties afford limited reciprocal ad- 
vantages to United States authors, while in still other countries United States 
authors generally have no effective means of procuring copyright protection. 
The Universal Copyright Convention of 1952, if ratified, and implemented by 
appropriate legislation, will eliminate this unsettled and unsatisfactory condition. 

To implement the Universal Copyright Convention of 1952 it is necessary to 
modify the Copyright Code (title 17, U. S. Code) in two respects. First, it 
is necessary to limit the requirement that mechanical work be done in the United 
States to citizens of the United States and to aliens domiciled in the United 
States. Secondly, the notice requirement of section 19 of the Copyright Code 
must be broadened to permit the use of the symbol C within a circle. Since 
the bills mentioned in paragraph 2 of the resolution accomplish these changes, 
they are specifically endorsed. 

Mr. Frosr. I should mention on my own part that in the case of 
each of these resolutions there hasn't been a single dissenting opinion 
among the lawyers of Chicago. I think that is quite significant. 
There is just one other additional point I would like to make. 

We have discussed this Universal Coypright Convention and the 
legislation at some length, and I would just like to emphasize that we 
do not like the Berne way. We think it is amazing that it has lasted 
as long as it has, and it is only a matter of time before the back door 
to Berne will be closed and closed tight. 

Thank you. : 

Senator Hickentoorer. Mr. Frost, do you feel that this convention 
and the implementing legislation are definitely constructive and in 
the interests of the authors and composers of the United States and 
of the country ? 

Mr. Frost. Yes, sir. 

Senator Hickenioorer. Thank you very much. 

Any questions, Senator Wiley ? 

Senator Witey. I notice that in your recommendation there wasn’t 
anything specific in relation to S. 2559. You did say, in substance, 
you recommended appropriate implementation. I wanted to get 
your judgment as to whether or not S. 2559 as such is appropriate 
implementation. 
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Mr. Frost. It is, Senator Wiley, and that is mentioned in each of 
the resolutions. I tried to save time by handing it to the clerk. We 
consider S. 2559 as such appropriate legislation. 

Senator Witey. That was definitely considered ? 

Mr. Frost. It was definitely considered, and is included in the 
papers I have handed to the clerk; yes. 

Senator Wiiry. Thank you. 

Senator Hickrn.ioorrer. Thank you, Mr. Frost. 

Mr. Samuel W. Tannenbaum, representing the Copyright Associa- 
tion of the United States of America, has a very short statement. 


STATEMENT OF SAMUEL W. TANNENBAUM, NEW YORK CITY, WN. Y., 
REPRESENTING COPYRIGHT ASSOCIATION OF THE UNITED 
STATES OF AMERICA 


Mr. TANNENBAUM. I have already submitted the statement, Mr. 
Senator. 

Senator HickenLoorer. We will make it part of the record. 

(The statement submitted by Mr. Tannenbaum follows:) 


STATEMENT OF SAMUEL W. TANNENBAUM, PRESIDENT OF THE COPYRIGHT SOCIETY 
OF THE UNITED STATES OF AMERICA 


My name is Samuel W. Tannenbaum. I am a member of the New York Bar, 
with offices at 1619 Broadway, New York City, and president of the Copyright 
Society of the United States of America. 

I am the surviving partner of the law firm of Johnson & Tannenbaum, counsel 
and consultant in copyright matters for the principal motion-picture companies, 
radio and television broadcasters, and advertising companies engaged in trans- 
actions with the amusement industry generally. My professional activities in 
the law of copyright and those of my late partner, Ligon Johnson, embrace a 
period of about 45 years. 

The Copyright Society of the United States of America, of which I am the 
president, is chartered by the Board of Regents of the University of the State 
of New York. 

The views expressed by me are not in my capacity as president of the Copy- 
right Society of the United States of America, for it is not within the purposes 
of that society to support or oppose legislation or legislative policies relating 
to the law of copyright or other matters; rather, my opinions and recommen- 
dations are based upon my daily experiences as copyright counsel and 
sultant, particularly relating to the issues before this committee. 

Coincidentally, the time is propitious for our country to ratify the Universal 
Copyright Convention, which it signed with 39 other countries. 

This year, in its bicentennial celebration, Columbia University, has proclaimed 
the theme, Man’s Right to Knowledge and the Free Use Thereof, which the 
leaders of thought have been expounding throvghout the world. 

I will endeavor to discuss briefly, first, the effect of S. 2559 and the ratification 
of the Universal Copyright Convention on our authors, composers and Creators 
and users of intellectual properties and second, on our foreign relations. 


con- 


SOME OF THE IMPORTANT BENEFITS TO UNITED STATES AUTHORS 


The fervent hope of the authors of our country to secure foreign copyright 
protection for their intellectual and cultural works, evidenced itself as far back 
as 1880, when such celebrated writers as William Wadsworth Longfellow, Ralph 
Waldo Emerson, Mark Twain, William D2an Howells, Oliver Wendell Holmes, 
John Greenleaf Whittier, Thomas Bailey Aldrich, and others, petitioned William 
W. Evarts, then Secretary of State to negotiate a copyright treaty between the 
United States and England. Their persistent efforts were finally rewarded in 
1891, when the first copyright treaty was entered into between the United States 
and England, and at the same time with France, then followed by our treaties 
with Germany and Italy in 1892. 
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Since 1886 when the Berne Convention had its origin, many attempts by the 
United States to enter into multilateral international copyright treaties have 
failed Che opportunity now presents itself to substitute a relatively simple 
procedure for the present uncertain and back-door method, for securing for our 
their intellectual efforts 


s, foreign protection 


Zel 
While the United States, from time to time, has entered into separate copyright 








treaties with many foreign countries, these have been beset with such rigid 
requirements and obstacles as to afford inadequate protection in the foreign coun- 
tries to our authors and the users of intellectual works 

The Universal Copyright Convention will give our citizens a simple, direct, and 
practical method for foreign copyright protection 

i United tes predominately an exporting, rather than an importing 
natio f literary, artistic, and intellectual prope rties, generally. 

Secretary of States Dulles, in his report to President Eisenhower on June 10, 
1953, transmitting the Universal Copyright Convention for ratification to the 
me ite ed 

This convention would provide a more adequate basis than presently exists 
for copyright protection abroad of United States books and periodicals, music, 
irt, motion pictures, and simila ultural and scientific creations. * * * A broad 


multilateral copyright coverage which includes those countries would serve as a 
stimulus to the flow of books and other educational media between them and 
er free countries.” 

Under our present system, since our country is not a member of the Inter- 
national Copyright Union (Berne), the only method by which our citizens can 
obtain foreign copyright protection is by the indirect or back-door method, by 
simultaneous publication in Canada, England, or in any of the other countries of 
the International Copyright Union. We receive these benefits merely by suffer- 
ance. In my experience as copyright counsel in studying the problems covering 
the extensive field of intellectual properties, I have discovered that many copy- 
rights of the valuable works of prominent American authors, have fallen into the 
public domain in foreign countries, because our authors failed to strictly comply 
with the rigid requirements of publication on the same day in a member country 
of the International Copyright Union 

In many cases, serious legal problems have arisen, particularly after the lapse 
of years, because of the increasing difficulty of establishing simultaneous publi- 
cation in the foreign country, by competent proof. 

Frequently, the records of the author or publisher are nonexistent when the 
issue arises, in most cases, many years after the first publication. 

Except in the case of established publishers of books and of important maga- 
zines, no effort to effect simultaneous publication in a union country is even 
attempted. Thus, the author of a story or book loses his foreign copyright, not 
only in the story or book, but in all the other rights under copyright, such as, 
translations, dramatizations, picturizations, radio, television, and many other 
uses of the material. Composers of music have also been the victims of this 
unfortunate situation. 

Even those countries with which we do have copyright relations, particularly 
the English speaking countries, impose the troublesome requirement that the 
works of our citizens must not have been first published outside of the country 
in which protection is sought. Therefore, if a United States author intends 
to publish his work first in the United States, as is the prevailing custom, he 
must see to it that it is published simultaneously (i. e., exactly on the same day ) 
in the proclaimed country in which protection is sought. 

This serious problem would be remedied by article II of the Universal Copyright 
Convention, which provides that mere publication of the work of a national of 
any contracting state, “shall enjoy in each other contracting state the same 
protection as that other state accords to works of its nationals first published in 
its own territory.” 

Foreign countries have evidenced a feeling of resentment toward us. They 
maintain that while they permit us to derive practically all the benefits of inter- 
national copyright protection, without our being a member of the International 
Copyright Union, we impose upon their citizens compliance with our rigid formali- 
ties, in order to obtain protection in our country. We would definitely be in 
an unfortunate position, if the Berne Convention countries were to close the 
door completely or insist that we not only reprint in the Union country (rather 
than merely distribute publicly, as we now do) but that we also yield to such 
other onerous formalities which they may see fit to impose. 
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In fact, under the decisions of the Netherlands court, the burden of proving the 
actual printing of the United States work in the Netherlands is a prerequisite for 
our authors to obtain copyright in that country. Their courts have declared 
that a number of important works by American authors have no copyright pro- 
tection in the Netherlands, since they were not actually printed in the Nether- 
lands. Many attempts have failed to have the Netherlands recognize simulta- 
neous public distribution in their country, as sufficient compliance, as England, 
Canada, and the other Union countries do. As the Netherlands is a signatory to 
the Universal Copyright Convention, this problem would undoubtedly no longer 
exist, by reason of the above quoted provision of article II of the convention. 

Although, at no time, have any of the foreign countries required a copyright 
notice to be placed on the works of their authors to obtain copyright in their 
own or other countries, out of deference to the United States, article III of the 
convention provides, if any contracting state under its domestic law requires, as 
a condition of copyright, compliance with certain formalities such as deposit, 
registration, notice and other therein enumerated, that such requirements shall 
be regarded as satisfied to secure protection under the convention, by having the 
work carry the symbol ¢ in a circle accompanied by the name of the copyright 
proprietor and the year of first publication placed in such manner and location as 
to give reasonable notice of claim of copyrigbt. 

We, in turn, in 8S. 2559, seek to remove a few of the principal burdens presently 
imposed by our domestic copyright law on the works of foreign authors in the 
English language, as a prerequisite to their obtaining copyright by the elimina- 
tion of the manufacturing provisions (sec. 16), and by omitting the provisions 
for obligatory deposits (sec. 14). 

Another favorable provision of the Universal Copyright Convention, article 
XVIII, referred to by Secretary of State Dulles in the aforementioned report, is: 

“Moreover, the convention does not abrogate existing multilateral or bilateral 
conventions or arrangements; but contains provisions designed to harmonize 
the convention with such other conventions and arrangements.” 

The ratification of the convention will not only improve but strengthen our 
foreign relations: 

The motive which prompted 40 nations to negotiate the convention was 
expressed by the report of Sir John Blake, rapporteur general of the Intergov- 
ernmental Copyright Conference held in Geneva in August and September 1952: 

“The conference sat in public and was attended by delegations from 45 nations 
and by observers from 9 intergovernmental organizations and 6 nongovernmental 
organizations. The conference was the logical development of the desire 
expressed by many nations for Many years and on many different occasions for 
some international agreement on the rights of authors which would be accept- 
able to the member states of the Berne Union for the protection of literary and 
artistic works, and to the States of the Organization of American States, and 
if possible, also to those other States which were not members of either.” 

The rapporteur expressed the earnest hope of ratification : 

“It is our earnest desire that the new convention, whilst being complementary 
to the other great international conventions in the field of copyricht, will be 
ratified in the future by all States and will gather strength as time goes on to 
serve the high purpose for which it is designed.” 

Senator Alexander Wiley, chairman of this committee in an address, the 
United States, the UN and World Peace, delivered before students and teachers 
of the United States and other countries of the world, in referring to the “impor- 
tance of the bond that unites the good peoples of all lands,” aptly stated: 

“It is this bond which makes us want to learn from one another and to cooper- 
ate with one another for the common good. It is this bond of the heart which 
makes countries seek to live together in peace and work together to preserve 
peace. * * * But above all, in this forum the nations of the world have a chance 
to strengthen those bonds of human brotherhood under God which must be 
strengthened, if mankind is to survive and to prosper.” 

What more effective link can we forge in maintaining and strengthening 
such a bond, than by securing the free and liberal exchange of the intellectual 
and cultural creations of our citizens with those of the other countries of the 
world? 

The ever increasing technological advances and the great public interest which 
have spread over the nations of the globe, in the realm of literature, musie, 
drama, motion pictures, radio, television, musical recordings and transcriptions, 
and intellectual properties generally, demand a closer and more harmonious 
relationship between nations. 
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In the motion-picture industry alone, the financial proceeds from foreign 
countries, resulting from the distribution and exhibition of American motion 
pictures has reached substantial proportions. In fact, I have been reliably in- 
formed it represents about 38 percent of the total revenue from all sources (i. e., 
foreign plus domestic), about $175 million a year. 

From purely selfish motives, we should, therefore, join in this cultural and 
intellectual treaty, so that, with the minimum of formalities the works of our 
citizens may be protected abroad. 

The ratification by the United States of the convention will mark a great step 
in bringing to a realization our long cherished hope of contributing to the 
establishment and maintenance of peace and goodwill hetween the United States 
and the free countries of the world It will effectuate improved international 
relations between our country and the other 49 contracting states, and those 
which may later become signatories 


Mr. TannenpavM. I should also like to state that Mr. Joseph A. 
McDonald, chairman of the committee on copyright of the Asso- 
ciation of the Bar of the City of New York, has requested leave to 
submit the statement which I tendered. 

Senator Hickenvoorrer. Both statements will be incorporated in 
the record. 

(The statement submitted on behalf of Mr. McDonald follows:) 


EMENT OF JOSEPH A, MCDONALD, CHAIRMAN, COMMITTEE ON COPYRIGHT OF 
THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


The committee on copyright of the Association of the Bar of the City of New 
York, at a meeting of the committee held on January 4, 1954, adopted the 
following resolution: 

“Resolved: That the committee on copyright of the Association of the Bar 
of t City of New York approves H. R. 6616, H. R. 6670, and S. 2559.” 

The vote on the foregoing resolution was taken after consideration of the 
report of a subcommittee on legislation dated January 4, 1954. The portion 
of the subcommittee’s report dealing with these bills reads as follows: 

“All three of these bills are identical and will be discussed as one. 

“They would amend the Copyright Act in those respects which are necessary to 
enable the United States to ratify the Universal Copyright Convention signed 
at Geneva on September 6, 1952. Each act would take effect only upon the com 
ing into foree of the Universal Copyright Convention. The Universal Copy 
right Convention requires the ratification of 12 signatory nations. 

“In connection with ratification by our Senate, certain modifications of our 
domestic copyright law are necessary. Specifically the 3 bills mentioned above 
would amend section 9 relating to aliens Who may secure copyright in the United 
States; section 16 relating to the manufacturing clause, and section 19 relating 
to the form of copyright notice to eliminate for nationals of the convention coun 
tries the provisions of our law which are inconsistent with the convention. 

“The following changes are proposed in our Copyright Act: 

“1. Copyright will extend to work of an alien author when the Universal 
Copyright Convention has come into force between the United States and the 
country of which such author is a citizen or subject or in which the work was 
first published. As to such works, there will be an exemption from the following 
requirements of the present act: 

“(a) A separate proclamation relating to mechanical reproduction right spec- 
ified in section 1 (e). 

“(b) Deposit of best edition of work as specified in the first sentence of section 
13 (Deposit in still required, however, for purposes of maintaining an action for 
copyright infringement ) 

“(c) Printing and binding of books or periodicals in the United States as spe- 
cified in section 16. 

“2. The form of notice appropriate in case of nationals of Universal Copy- 
right Convention countries is to be: symbol (c) accompanied.by the name of 
the copyright proprietor and the year of first publication placed in such manner 
and location as to give reasonable notice of claim of copyright. 

“The above modifications of our domestic law will not apply to citizens of the 
United States or to those domiciled in this country. However, these bills pro- 
pose a change in section 19 relating to the form of notice applicable to United 
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States citizens and nationals of Universal Copyright Convention countries alike, 
namely: the symbol (c) will be acceptable for all types of works whereas in the 
present act it may be used only on maps, works of arts, drawings, photographs, 
and prints, 

“The enabling legislation embodied in H. R. 6616, H. R. 6670, and §S. 2559 
has received the endorsement of the copyright office. 

“Our committee endorsed the Universal Copyright Convention last year. In- 
asmuch as H. R. 6616, H. R. 6670, and S. 2559 are enabling bills to make the 
Universal Copyright Convention effective, these bills should have our support 

“Your subcommittee recommends the adoption by the committee of the follow- 
ing resolution approving the foregoing enabling legislation for the adherence of 
the United States to the Universal Copyright Convention: 

“Resolved, That the committee on copyright of the Association of the Bar of 
the City of New York approves H. R. 6616, H. R. 6670, and S. 2559.” 

The members of the subcommittee on legislation were: Herman Finkelstein, 
chairman, John H. Cleary, Edward E. Colton, Max Lerner, David M. Solinger. 

The members of the committee on copyright are Joseph A. McDonald, chair- 
man, Harry Buchman, John H. Cleary, Kdward E. Colton, Ambrose L, Cram, Jr., 
Richard B. Davis, Morris Ebenstein, Herman Finkelstein, Sydney M. Kaye, Felix 
H. Kent, Max K. Lerner, Charles 8. Rosenschein, Sidney Schreiber, Charles B. 
Seton, David M. Solinger, Samuel Spring, Alfred H. Wasserstrom, Richard 
Wincor, Leonard Zissu 

At its meeting of May 18, 19538, the committee on copyright of the Association 
of the Bar of the City of New York adopted the following resolution: 

“Resolved, That the committee on copyright of the Association of the Bar of 
the City of New York endorses the Universal Copyright Convention (Geneva, 
1952), and is in favor of its ratification.” 

\s of May 18, 1953, the members of the committee on copyright were Joseph 
A. McDonald, chairman, Harry Buchman, Henry Cohen, Edward E, Colton, 
Ambrose L. Cram, Jr., Morris Ebenstein, George A. Elber, Herman Finkelstein, 
Harry G. Henn, Ifarold R. Medina, Jr., Milton M. Rosenbloom, Charles S. Rosen- 
schein, Sidney Schreiber, Charles B. Seton, David M. Solinger, Samuel W. Tan- 
nenbaum, Alfred H. Wasserstrom, Michael J. Watman, Leonard Zissu. 

Mr. TANNENBAUM. And also that of the Federal Bar Association 
of New York, New Jersey, and Connecticut. 

Senator HickenLoorer. ‘They will be included if you present them 
to the reporter. 

(The statement submitted on behalf of the Federal Bar Association 
of New York, New Jersey, and Connecticut follows :) 

FEDERAL BAR ASSOCIATION OF 
New YorK, NEW JERSEY, AND CONNECTICUT, 
NEW York 5, N. Y., April 6, 1954. 

The copyright committee of the Federal Bar Association of New York, New 
Jersey, and Connecticut has considered the subject matter of S. 2559, introduced 
by Senator Langer on August 5, 1953. The committee approves S. 2559, and 
recommends both the ratification of the Universal Copyright Convention by the 
United States, and the enactment of 8S. 2559. 

Senator HickENLOOPER. May I ask, Mr. Tannenbaum, if you are 
in general agreement with the statements that have been made here 
this morning, the arguments for the convention and for the legisla- 
tion ? 

Mr. Tannenpaum. Absolutely and unqualifiedly. 

Senator HickeENLoorer. You have no opposition statement to make 
to any of the provisions / 

Mr. TANNENBAUM. None whatsoever. 

Senator Hickentoorer. Do you have any other statements you 
would like to make ? 

Mr. Tannenzpavum. I would like to refer briefly to the fact that as 
far back as 1880 our prominent authors have endeavored to secure 
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what we are now trying to secure approval of. In other words, as 
far back as 1880 such prominent authors as Ralph Waldo Emerson, 
William W adsworth Longfellow, Mark Twain, William Dean 
Howells, Oliver Wendell Holmes, John Greenleaf Whittier, Thomas 
Bailey Aldrich, petitioned in writing—in fact, the original is in the 
Archives—petitioned the then Secretary of State, William W. Evarts, 
to send to our United States Minister, James Russell Lowell, in Eng- 
land, a petition to acquire international relations with England, and 
then as a step forward, with other countries. 

Finally in 1891 that was accomplished with respect to England and 
France, and later with Germany and other countries. We have got 
to a point where an unusual development in our cultural relations in 
all countries has resulted, and even recently, Senator Wiley in a public 
address to the students and teachers of foreign countries expressed 
very cogently—and his address was printed in extenso in our New 
York papers—the theory of our great need and the great importance 
for improving our relations by means of our intellectual exchange of 
culture, literature, art, and so forth. 


PRESENT UNSATISFACTORY COPYRIGHT RELATIONS 


I might address myself first to one practical feature that I might 
say I encounter almost daily in my representation of some of the prin- 
cipal motion-picture companies, radio and television broadcasters, 
and advertising agencies who deal almost exclusively in the amuse- 
ment field. 

Our present method under the Berne Convention, which has been 
discussed extensively, is unusually burdensome and quite catastrophic 
to our American creator and users of copyright material. 

If publication isn’t made actually on the same day in the foreign 
countries, they are completely lost. Not only is the copyright lost in 
the basic work, but also in all of the rights under the basic work; 
namely, translation, dramatization, picturization, radio, and television 
and other uses. 

That is a very serious matter. I have been reliably informed, too, 
that our income from foreign pictures; that is, the exhibition of our 
American pictures in foreign countries, represents around 38 percent 
of our total business, and in round numbers, an excess of about $175 
million a year. 

It is certainly important and necessary that the creation of our 
intellectual endeavors and the fruits of our labors be protected and 
we should protect it in the manner set up by our present proposed 
Universal Copyright Convention, which is the simplest and the most 
direct way. 

EXAMPLES OF PIRACY 


i might briefly say that an illustration of the results to some of our 
important American works is the Netherlands. The Netherlands, 
is a member of the Berne Convention and ordinarily we would 
think by compliance with the provisions in the Berne Convention, by 
publication in one of the convention countries, the Netherlands would 
respect it. As a matter of cack, they completely show a disregard to 
our works and in the case of a very valuable work, for exa mple, sax 
Rohmer’s story, The pues of Fu-Manchu, that was published in 
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Collier’s ma gazine, was put on sale simultaneously in Canada by dis- 
tributors and yet the Dutch translated it and failed to pay a single 
cent of roy: alty for it. 

Another illustration. Daddy Long Legs, a very popular work was 
simultaneously put on sale in England and the United States and the 
Dutch movie was made of it without a single payment to our creators 
and producers here. 

If that were multiplied by all the other countries 

Senator Hickenioorer. Could that Dutch film be imported and 
shown in the United States without the payment of a royalty ? 

Mr. Tannensaum. If it has been? 

Senator Hickentoorer. Could it be? You said a movie was made 
of this in Holland without payment of royalty. That movie, that was 
made in Holland, could it be, in turn, imported into the United States # 

Mr. Tannennaum. We have copyright relations with Holland and 
we would be obligated to do it. 

Senator HickenLoorrer. That is not my point. They can make the 
movie in Holland. 

Mr. ‘TANNENBAUM. You mean the Hollanders ? 

Senator HickenLoorrer. The Hollanders made the movie in Holland 
and they showed it to the Hollanders. They made no payments of 
royalty on it. Can they import or export from Holland that picture, 
and show it in the United States without the payment of royalty ? 

Mr. Tannennaum. There is a specific prohibition; that would be 
in the nature of a pirated work and we could stop it from being ex- 
lnbited here. 

Senator Hicken.Loorrr. Do we have a legal right ? 

Mr. TANNENBAUM. That is in the statute, in our copyright law. 

I do not think there is anything further I may refer to because it 
might be repetitious. To answer your first question, Senator Hicken- 
looper, and members of the committee, we are all heartily in favor of 
it, not only our local bar associations but all the industries, generally. 

Senator Hicken Looper. Thank you. 

Do you have any questions, Senator Wiley ? 


RELAXATION OF MANUFACTURING CLAUSE 


Senator Wiiry. Yes. I would like to ask a couple of questions. 
Again, I am back to that portion of S. 2559, known as section 16. 
Under title 22, United States Code, dealing with ad interim protection 
for works published outside the United States, there are excluded 
from the manufacturing clause up to 1,500 copies of books or periodi- 
cals of foreign origin in the English language imported within 5 years 
after first publication in the country. The bill on page 6, lines 12 
to 18, would replace the unde rscored phrase by the words “first pub- 
lished abroad in the English language.” If this changed situation 
is brought about, American authors will also now bene efit from the 
advantage of ad interim protection. 

Isn’t this relaxation in the manufacturing clause in excess of what 
is required to implement the convention ? 

Mr. TANNENBAUM. Well, it would be. As a matter of fact, I un- 
derstand that there is hardly an opportunity availed of in connection 
with the 1,500. I think this is an extremely small proportion of that 
amount being imported. 
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Senator Witry. The point was that this bill, S. 2559, is an imple- 
mentation of the convention necessary in order to see that the conven- 
tion goes into effect. My point is: Is there something in here in this 
law th it ¢ xtends—— 

Mr. Tannensaum. Beyond the 1,500? 

Senator Wixiey. Yes. 

Mr. TANNENBAUM. Yes, Mr Senator. As a matter of fact, that is 
one feature that we felt we were at least successful in getting a modi- 
fication of the manufacturing clause. That was a small beginning. 


EFFI OF CONVENTION ON MOTION PICTURE FILMS AND SOUND TRACKS 


Senator Witry. To what extent will the convention provide pro 
tection for American motion picture film and the sound tracks which 
accompany the prints ¢ 

Mr. Tannenpaum. As a matter of fact, the Universal Copyright 
Convention protects not only published works, but unpublished works. 
In this cor ntry we have a di vergence of decisions as to whether the 

xhibition of a motion picture constitutes a publication or is merely 

performance. If it is deemed to be a published work at any time, 
we claim that it has protection under the convention. If it is deemed 
to be an unpublished work, we claim that it also has protection. 

Furthermore, if it be deemed that the exhibition of this sound or 
use of this sound track is an unpublished work and merely a per- 
formance, then it has the absolute protection to that extent, and the 
basic work that is used in the making of the film and the sound track 
has an independent protection as a piece ot literary or dramatic 
prope rty. 

Senator — ry. One other question. Do I understand that those 
pe ople that you represent here have given consideration to S. 2559 and 
are et act ais 

Mr. TANNENBAUM. Senator W iley, I do not want to make it appear 
that I represent the industries as such. Iam under retainer with the 
principal motion picture companies—Twentieth Century Fox, RKO, 
Universal, Paramount, Warner Brothers, and so forth. Their daily 
copy! oht problems are pre sented to me for solution and I render 

ten op nions on the ava lability of the use and the status of copy- 
ris nt, but I do not represent them in their attitude as far as the inter 
ational relations are concerned or this legislation. 

Senator Wirry. Is it your opinion that if the Convention becomes 
the law of the land and the implementing legislation is passed, there 
will not be resulting damage to the pe ople who are objecting here? 

Mr. Pde’ ‘BAUM. It is my opinion that there will not be, and in 
fact, affirmatively, a great be nefit. 

Senator Wirey. Thank you. 

Senator Hickentoorer. Thank you very much, Mr. Tannenbaum. 
The committee will reccss until 2 o’clock this afternoon, in this room. 

(Whereupon, at 12:30 p. m., a recess was taken until 2 p. m. of the 
same day.) 

AFTERNOON SESSION 


Senator Hi KENLOOPER. The committee will please come to order. 

_ first witness this afternoon will be Mr. O. R. Strackbein, legis- 
lative representative of the International Printing Trades Association, 
Washington, D. C. 
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Mr. Strackbein, we are pleased to have your statement. I under- 
stand that you are in amaitian at least to certain portions or certain 
phases of this matter, so you will be presenting, perhaps, a new or a 
different issue than we heard this morning. You may proceed. 


STATEMENT OF 0. R. STRACKBEIN, LEGISLATIVE REPRESENTA- 
TIVE, INTERNATIONAL ALLIED PRINTING TRADES ASSOCIATION 


Mr. Srracksern. My name is O. R. Strackbein. I am legislative 
representative for the International Allied Printing Trades Associa- 
tion. In this capacity I speak for the members of the five interna- 
tional unions organized in the graphic arts field and affiliated with 
the American Federation of Labor. These unions are the Inter- 
national ‘Typographical Union, the International Photo Engravers’ 
Union, the International Brotherhood of Bookbinders, the Inter- 
national Printing Pressmen’s Union, and International Stereotypers’ 
and Electrotypers’ Union. 

The membership of these unions is approximately 350,000 and 
represents the great majority of employees in the crafts represented. 
Members are located in every State in the United States. 

This is the first hearing held by a Senate committee on the subject 
of the Universal Copyright Convention. It therefore seems desirable 
to review briefly the history of copyright legislation as well as hear- 
ings held in this field on the House side of the Congress. 


HISTORY OF COPYRIGHT LEGISLATION 


The present bill, S. 2559, and the ratification instrument, executive 
M, are controversial principally with respect to their provisions 
relating to the so-called manufacturing clause of our copyright law. 
For this reason, our review will be confined to actual legislation and 
legislative proposals during the past 5 years, having to do with the 
manufacturing clause. 

In order to put these legislative efforts into proper perspective, we 
must go to a provision of the General Agreement on Tariffs and Trade, 
better known as GATT, which was signed in Geneva, Switzerland, 
on October 30, 1947. 

This agreement, among other things, outlawed certain restrictions 
on the flow of trade, and provided that such restrictions would not be 
maintained. The relevant part of the agreement (art. XI, par. 1) 
reads as follows: 

No prohibitions or restrictions other than duties, taxes, or other charges, 
whether made effective through quotas, import or export licenses, or other 
measures, shall be instituted or maintained by any contracting party on the 
importation of any product of the territory of any other contracting party * * * 

GATT, that is, the General Agreement on Tariffs and Trade, of 
course, Was a purely executive agreement, and was never submitted 
to Congress or to the Senate for ratification. Yet it was soon appar- 
ent that one of the nontariff restrictions on trade embedded in our 
domestic law was the manufacturing clause of our copyright statute. 
This clause requires that any work printed in the English language 
in order to enjoy copyright protection in this country must be manu- 
factured in the United States. The law goes back to 1891 and to a 
later perfecting amendment added by the Copyright Act of 1909. 
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However, because its existence, that is, the existence of the manu- 
facturing clause, was in conflict with the General Agreement on 
Tariffs and Trade, which, to repeat, was an executive agreement, not 
a treaty, our Department of State soon busied itself with efforts to 
bring about the repeal of the clause, and, of course, received the sup- 
port of the Library of Congress which had long opposed the restric- 
tion. 

The first legislative effort after our entry into GATT was made in 
1949. At that time a bill which was not satisfactory to the Depart- 
ment of State was introduced to relax the manufacturing clause. The 
national printing trades unions, the same ones that I represent here 
today, supported the liberalizing provisions of the bill. These pro- 
visions called for extension of the interim copyright from the then 
existing 6 os period to a 5-year period and permitted the impor- 
tation of 1,500 copies of books in English during this 5-year period 
under sential protection. al I may add, these 1.500 copies did 
not have to be manufactured in the United States. 

This liberalization was designed to pe rmit the testing of our mar- 
ket. If, after testing the market during this 5-year period, it were 
decided that sales prospects were good and that further publication 
was justified, all additional copies must be fully manufactured in this 
country as a condition of continued copyright protection. 

The liberalizing bill was passed by Congress and became law. It 
had indeed been opposed in public hearings by the State Department 
because the bill did not go whole hog and therefore did not comply 
with our commitment under GATT. 

Before the lapse of much more time, the drafting of a Universal 
Copyright Convention under the auspices of UNESCO came to our 
attention and, indeed, representatives of the printing trades unions 
were invited to participate in preliminary discussions which were 
conducted under the chairmanship of the then Librarian of Congress, 
Dr. Luther Evans, who is now Director General of UNESCO. While 
we interposed no objection to a Universal Copyright Convention as 
such, we did oppose elimination or any material weakening of the 
manufacturing clause. Official negotiations with other countries 
proceeded. 

PREVIOUS DEFEAT OF SIMILAR LEGISLATION 


Pursuant to a Paris conference held in 1951, a draft convention 
was produced, It contained a provision that would have weakened 
greatly the clause in question and was to that extent in conflict with 
our existing domestic law. In view of this, in view of this conflict, a 
bill was introduced into Congress for the purpose of modifying our 
law to bring it into conformity with the draft convention. 

Senator Wimey. Was that convention the same as this one? 

Mr. Srracksern, This convention came out of the draft convention 
that was then under discussion, under negotiation. 

This was proper procedure, and we took occasion to commend the 
Library of Congress and the State Department for their straight- 
forward approach. We said so in the public hearing held before a 
subcommittee of the Judiciary Committee of the House in January 
1952 
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That was a hearing on the bill that was introduced for modification 
of our Copyright Act to conform it to the draft convention mentioned 
above. 

What happened to the bill? It was approved by the subcommittee 
and came before the full Judiciary Committee of the House. There 
it was rejected by a very decisive vote, and that was the end of the 
legislative effort. 

However, the Department of State and the Library of Congress did 
not seem to be much impressed by this action of the legislative branch. 
They went right ahead as if nothing had happened and negotiated 
the present Universal Convention, with the same provision in it that 
had been so directly and decisively rejected by Congress. 

Now they are back with another bill—— 

Senator Witey. Will you identify that provision here ? 

Mr. Srracksetn. That is the provision which would modify the 
manufacturing clause to permit copyright protection to books first 
published abroad in the English language by aliens, that is to say, 
authors not citizens of the United States and residing in a foreign 
country ; that is the provision. 

Senator HickenLoorer. In other words, an issue that was pub- 
lished in English abroad, on limited sales, could be had in this coun- 
try; there was no limitation of 1,500 or anything of that kind. 

Mr. Srracksern. That is correct, providing the author was not an 
American citizen or is not a resident alien of the United States. 

As I said, now they are back with another bill, hoping to use the 
force of the moral obligation contained in our signature of the con- 
vention to bring Congress into line. Also, the continued leadership 
of the free world by the United States against the forces of commu- 
nism is somehow invoked and harnessed in support of both the imple- 
menting legislation and ratification. 

This is a reversion to the cart-before-the-horse procedure which the 
proponents had apparently shunned 2 years ago, that is, making a 
treaty that knowingly conflicts with domestic law first and then seek- 
ing legislation to bring our existing law into conformity, instead of 
going to Congress first and then, if the change in domestic law is 
approved, concluding a treaty. 

What we have before us is a double-squeeze play. First, we have 
an effort to bring our domestic law part way into compliance with an 
executive agreement, namely, GATT, which has never been ratified 
by Congress. Second, we have the effort to conform our law, after 
the fact, to a signed treaty, negotiated under the auspices of UNESCO. 

The question arises, Why not just send Congress home so far as the 
conduct of foreign affairs is concerned? W hy not give the Depart- 
ment of State a free hand instead of going through the motion of 
congressional participation ? 

Up to this point we have addressed ourselves only to the objections 
against high-handed procedure. The printing trades have a reason 
for opposing strongly the substantive features of the bills before this 
subcommittee, insofar as their modification of the manufacturing 
clause is concerned. 








68 UNIVERSAL COPYRIGHT CONVENTION 


ECONOMIC EFFECTS OF MANUFACTURING CLAUSE 


This opposition is economic in character and relates to employment 


and wages. The original objective of the manufacturing clause is as 
compelling of our support today as it was 50 years ago. If anything, 
it is more so, because the rate of duty ap yplicab ‘le to imported books 
has been cut. under the t rade agreements program, to the nominal 
level of 5 percent, unless the books are bound in leather, in which case 
the rate is 10 percent. These rates offer little or no protection to the 
printing-trades employees against the lower wage rates of other coun- 
tries. Prev oaey ~ 7 was 25 perce nt. 

Much is made by » proponents of the present bills of the rela- 
tively small re of books . ithe English language that are 
or: + a in relation to total book publication in this country, and they 
p srofess to believe that the tan of. our market to copy! right by for- 


eign authors writing in English, without requiring manufacture in 
this country, would lead to very little increase in imports. One 
wonders, then, why anyone should want to bother about changing the 
law. If it would make no important difference if we should modify 
our law, why not leave it as it is? 

Of course, we do not think that all the effort that has been put 
forth To change our law represents So much shadow boxing, merely 
for the fun of it. We believe that there is real substance in the 
desire for the change and we do not believe that the change would be 
in the interest of the printing-trades employees in this country. 

Publishers have gone to considerable trouble and expense to gather 
statistics on imports of printed matter in various categories. They 
have succeeded in boiling down to a point of insignificance the field 
in which the proposed manufacturing clause modification would 
operate. 

What have they proved? Either that their efforts are much ado 
about nothing or that if the present barrier to greatly increased im- 
ports would be removed, imports would, indeed, increase very appre- 
ciably. Under the first alternative, the publishers would gain nothing 
or only some wholly negligible advantage: under the second alterna- 
tive, the printing trades would lose material advantages now enjoyed 
under the manufacturing clause. 

The mere fact that under the manufacturing clause imports are 
restricted does not mean that imports would continue at that level if 
the clause were repealed. Foreign publishers, knowing that the 
American market lay open before them, with only a nominal rate 
of duty to impede them, could make special manufacturing arrange- 
ments to supply this market. They could install the necessary modern 
presses and thus gain full advantage of their much lower wage rates; 
they could follow all this with special sales campaigns aimed at their 
newly widened market potential. 

To be sure, American publishers, especially the larger ones, would 
not only not be hurt: they undoubtedly would benefit by arranging to 
distribute the books published abroad in this country. By contrast, 
the American typesetters, printing- press operators, photoengravers, 
electrotype rs, and bookbinders would suffer to the extent of the pub- 
lishers’ success. 
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Apparently books translated into English and printed abroad would 
also gain copyright recognition in this country under the new conven- 
tion. The convention says: 

Copyright shall include the exclusive right of the author to make, publish, and 
authorize the making and publication of translations of works protected under 
this convention. 

[f my interpretation is correct, this would permit shopping around 
by publishers in search of low printing costs as a means of avoiding 
the employment of American printing-trades e mployees. 


RESERVATIONS TO CONVENTION NOT PERMISSIBLE 


Unfortunately the convention itself bars completely the adoption 
by any signatory country of any reservation. This provision bars 
r atific ation of the c onvention with a reservation ret: uning our manhu- 
facturing clause. 

Now, I cannot explain why that provision was inserted into the 
treaty. Certainly we have adopted other treaties, have ratified 
treaties in the past with reservations. We ratified one in this particu- 
lar field with China just a few years ago, with a reservation. 

It is argued that other countries do not require our publishers to 
manufacture in their territory as a condition precedent to copyright 
protection; and that if we do not modify the clause, lifting this re- 
quirement for copyright on books in English, we may expect retalia- 
tion. It should be kept in mind that the manufacturing clause ap- 
plies only to books printed in English. We ask therefore, what coun- 
tries would retaliate? And what would they gain by retaliation? 
Also, what country or countries have used this threat? <A bill of 
particulars might be enlightening. 

Mr. Chairman, we urge this joint subcommittee to reject both S. 
2559 and the instrument of ratification. 

Senator HickrenLoorer. Thank you, Mr. Strackbein. 

Mr. Srracksern. Thank you. 

Senator HicKENLOorER. Senator Wiley, do you have any questions ? 


POSITION OF BOOK MANUFACTURERS 


Senator Witry. Yes. If the printing trades are going to suffer, 
as you have said, by the relaxation of the clause, why have the book 
manufacturers, whose interests are identical, come out in favor of 
the legislation ? 

Mr. Srrackeein. Senator Wiley, I would prefer that you ask them 

, that question. I’m not fully acquainted with the membership of the 
Book Manufacturers’ Institute. However, I do believe that they 
have a fairly heavy membership consisting of concerns that are big 
publishers as well as manufacturers and therefore have a publishing 
interest in addition to their manufacturing operations. 

Senator Wirey. I have a wire here addressed to me personally : 

Strongly urge favorable action on the Universal Copyright Convention. Such 
action will unquestionably aid all Americans in the creative arts respectively. 

It is signed Ira Gershwin. We all know who Gershwin is. He 
says it would aid all Americans in the creative arts, respectively. 
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Mr. Srrackeern. I beg your pardon, does he say the convention 
a a whole or does he address himself to the manufac turing clause? 
i did not catch the 

Senator Winery. I did not understand you. 

Mr. Srracksern. Does he give his support to the convention as a 
whole or does he address himself to the manufacturing clause pro- 
vision ? 

Senator Witry. I will reread it: 





Strongly urge favorable action on the Universal Copyright Convention 


Mr. SrracKBeEIn. Yes. 
Senator Winery (reading). 


Such action will unquestionably aid all Americans in the creative arts re 


spe tively 


It Is sioned Ira Gershwin. 
OPPOSITION BOTH TO TREATY AND TO LEGISLATION 


I understand your position to be, from your last sentence, to 
reject both S. 2559 and also the instrument of ratification, that is, the 
treaty or convention ? 

Mr. Strackxpern. That is correct. 

Now, Senator, we were prepared to say that we had no objection 
to the convention if a reservation could be taken with 1 respect to the 
manufacturing clause provision, but on reading the convention, we 
find that there is an express provision that no reservations can be 
made by any signatory country, and it is for that reason that our 
position leads us to have to oppose the whole convention and the 
ratification. 

Senator Winery. If the convention would benefit the book manu- 
facturers, would it not benefit their employees? If not, why not? 

Mr. Srrackpern. As I tried to explain, Senator Wiley, the Book 
Manufacturers’ Institute does not, as its name might lead you to guess, 
consist wholly of book manufacturers. It has in its membership book 
publishers who are also manufacturers, and it may be—I do not say 
that it is true, but it may be—that the book publishers exerted a great 
amount of influence in reaching this conclusion. 


FUTURE THREAT OF COMPETITION 


Senator Wirey. The Typographical Union, Photoengravers Union, 
Brotherhood of Bookbinders, Printing Pressmen’s Union, Stereo- 
typers’ and Electrotypers’ Union, feel that if this legislation were 
to pass it would reduce the jobs available in number, and put in com- 
petition their products with imported products? 

Mr. Strackeein. That is correct, and with very little protection left 
in the form of a tariff; and, furthermore, with very little hope of 
obtaining an increase in that tariff. 

That latter conclusion is projected against a background of ex- 
perience with the tariff during the last 20 years, both under the escape 
clause and under tariff legislation for specific products. 

It has been virtually impossible to obtain an increase in a tariff 
rate on a particular product, and books represent a particular product. 
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Senator Wiiry. Do you understand that this convention and this 
bill, if passed, would permit American citizens to take the products 
of their brains abroad and have them printed and then shipped back 
into America ? 

Mr. Srrackpein. No. 

Senator Winery. Then all this change does, then, as I understand 
it, is say that the books of foreigners printed in English may come 
to this country on payment of the import tax. 

Mr. Srracksern. That is correct. 

Senator Witey. You are not manufacturing those books now your- 
self, are you? 

Mr. Srrackpetn. Not that I know of. 

Senator Witry. You are not printing them? 

Mr. Srrackeern. We are not printing those books now. 

Senator Wirey. I am trying to understand the basis for your argu- 
ment. If you are not printing those books now, how will you benefit 
or how will te be injured if, after the bill is passed, you do not print 
the books? Is it because vou feel that there will be more imported 
books that come in competition v0 American authors’ books in the 
best market in the world, Americ 

Mr. SrrackBei1n. That is aoe It would put the importation of 
books in e xact ly the same category as to the importation of any other 
product, with a very low tariff rate, and practically free trade, you 
might say. That does not now exist because of the manufacturing 
clause. 

Senator Witey. I can understand that if an American history by an 
American author has to be printed in America, it might come in com- 
petition with an American history written by an E nglishman printed 
in England. But that still is the situation, is it not ? 

Mr. Srrackeern. Yes; but, Senator, supposing that Sir Winston 
Churchill should write another book. After the ratification of this 
convention, should it be ratified, he could then manufacture in Eng- 
land and sell those books in total volume produced in the United 
States. In the past he has manufactured his book in the United States 
in order to have copyright protection. That would no longer be 
necessary. 

Senator Wirry. Did you say that under those circumstances he 
could have an edition printed in England and sell it in this country 
after paying the import duty ? 

Mr. Srracksein. That is correct. 

Senator Wirey. Under present conditions, if he, as an Englishman, 
wants to sell his books in America he must have them printed in 
America. 

Mr. Srrackeetn. That is correct, fully manufactured here. 

Senator Witey. Do you know of any other Winston Churchills? 

Mr. Srrackpern. Well, there are books of English authors, of Brit- 
ish authors, that sell here in considerable quantities, as you know, 
novels, dramas. 

Senator Witry. I am not being facetious, but there is only one 
Winston, we will agree to that. 

Mr. Srrackesern. British books, current British books, that is, of 
current authorship, are read widely in America. The British books do 
not dominate this market as they did 50 years ago in the field of litera- 
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ture, perhaps. Or I should say, pe ‘rhaps—I do not want to say that 


they dominated the market at that time, but the relative position has 
changed. 


RECIPROCAL BENEFITS FOR AMERICAN AUTHORS 


Senator Witey. I will take another angle now, because we are inter- 
ested in inquiring as to whether or not American labor and the na- 
tional income are volng to be injured. 

Mr. SrrackeeEIn. Correct. 

Senator Winey. Is there any advantage that would come from the 
reciprocal situation here? 

Mr. Srrackpern. One of the contentions put forward by those who 
favor the convention, of course, is that this would give us copyright, 
automatic copyright, protection in other countries. Now we get copy- 
right in other countries in the so-called Berne Convention countries 


DV simultaneous publication in Canada with publication in the United 
States. 

It is claimed that is sort of a back-door entrance, but actually it is 
being practiced, and has been practiced, for many years, and is recog- 
nized. 

Presumably, perhaps I should say, one of the reasons for inserting 
that clause in the Berne Convention was to make possible just this 
sort of distribution. 


POSSIBLE FOREIGN COMPETITION 


Senator Witey. The book market in the United States has not been 
flooded, I believe it was stated, by the foreign manufacture of books 
in English even where the manufacturing clause does not apply, such 
as in the case of the classics. Then why would we be flooded by books 
if the clause is relaxed, as provided by this suggested amendment? I 
think you have one example here, that is, the Churchill books, that is 
very pertinent, but I am trying to find out again whether the evidence 
would sustain the contention here that it is volIng to interfere with 
American labor and its rights to employment. 

Mr. Srrackpein. Right. 

So long as the manufacturing clause was in existence, of course, 
foreign publishers would not be inclined to make the necessary manu- 
facturing arrangements. But with that clause out of the way, and 
with the possibilities of large volume of sales in this country, it would 
certainly pay them to adopt our methods of printing, and installing 
modern printing presses, and mii aking a serious effort at sales in this 


market ina manner that was not previously possible. 
Senator Winey. I have another question here on which I want your 
reaction. Are the Churchill books printed here because he has an 


assured sale and can afford to manufacture them here? 

Mr. SrracksBetn. Well, they were manufactured here. 

Senator Witey. Aren’t they here because he has an assured sale and 
can afford to manufacture here ? 

Mr. Srracksern. I assume they are manufactured here in order to 
hold onto their copyright. If they did not print them here they could 
not have the copyright, and an American publisher could take the book 
and publish it without paying royalties. It would be in the public 
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domain, the book would be in the public domain, and anyone could 
publish it, and Sir Winston Churchill would have no recourse. 

Senator Witry. I think that is all, Mr. Chairman. 

Senator Hickentoorer. Thank you very much, Mr. Strackbein. I 
appreciate your statement. 

Mr. Srrackpsern. Thank you. 

Senator Hickentoorrr. The next witness is Mr. Gerhard P. Van 
Arkel, representing the International Typographical Union of Wash- 
ington, D.C. 

We will be very vlad to hear you, Mr. Van Arkel. 


STATEMENT OF GERHARD P. VAN ARKEL, INTERNATIONAL 
TYPOGRAPHICAL UNION 


Mr. Van Arxex. Thank you, Mr. Chairman. 

My name is G-e-r-h-a-r-d V-a-n A-r-k-e-1; 1 am an attorney repre- 
senting the International Typographical Union, which has a member- 
ship of some 100,000 printing trades employees in the United States, 

With your permission, Mr. Chairman, I wonder if I might submit 
a copy of my pre pare «| statement for the record and then make some 
comments on the testimony that you have heard ¢ 

Senator Hickentoorrer. I take it that inasmuch as Mr. St rackbein 
is legislative representative of your organization also that you are in 
general agreement with what he said ? 

Mr. Van Arkew. I certainly am; L agree with him. 

Senator Hickentoorer. If you will file your statement we will in- 
clude it, and then any comments that you want to add to that will be 
received by us. 

THE MANUFACTURING CLAUSE 


Mr. Van Arxen. I would like to make some further comments, Mr. 
Chairman. 

In the first place, as the committee has been informed, the manu- 
facturing clause was adopted in 1891. 

There have been since that time a number of efforts to secure its 
repeal or substantial amendment, which have been uniformly rejected 
by the Congress, and I suggest to the members of this committee that 
a matter which has been so frequently studied, and so frequently re- 
jected, is obviously not merely frivolous and an irritating provision in 
the law. There are obviously good reasons for the continued existence 
of the manufacturing clause over these many years. 

Senator Witry. May | interrupt a moment, Mr. Chairman ? 


MAN-HOURS USED IN PRINTING FOREIGN BOOKS 


Have you any statistics to show the number of hours that your 
groups here, or the amount of labor, that they have put in the category 
that we might var as the Churchill books or other books 4 

Mr. Van Arxer. If I may say, Mr. Senator, the occasion for that 
has not arisen because since the manufacturing clause is in existence, 
as Mr. Strackbein has just explained to you, books by foreign authors 
in English are normally published in this country in order that they 
may retain copyright protection beyond the ad interim 5-year parted 
so that the number of books circulating in this country which have 
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been pub lished abroad, is no indication at all of how many of them 
there might be if the manufacturing clause were repe -aled. 

Manife stly, a foreign author would be under no incentive to publish 
in this country since he could have his work done at lower wage rates 
anywhere around the world, for that matter, not only in Engl: and, and 
still have full access to our market. 

Senator Winey. I realize that, but my question apparently was not 
understood. 

Mr. Van Arket. I am sorry, Senator. 

Senator Witey. I wanted to know now that the law does compel 
a foreigner to get the protection of the copyright law to publish his 
books in America, how many hours of labor has it taken to produce 
those a In iis words, I want to discuss this labor situation. 

Mr. Van Arxen. Surely. I believe there are no such figures, Mr. 
senator. 

Senator Witey. Have youany estimate at all? 

Mr. Van Arent. No. No efforts have been made, and records are 
not kept on this type of basis, either by the publishers or by ourselves. 

Senator Wirey. Thank you. 

Mr. Van Arxet. It does seem to me that the discussion this far to 
date has been under certain misconceptions. 

In the first place, I believe an impression has been created here that 
this is an argument between certain people who advocate free trade 
and certain other people who advoc ate a protectionist policy. I sug- 
gest that that is not involved here at all. 

We are discussing the provisions of American copyright law, and by 
definition a copyright grants a monopoly of our domestic market. 
Hence, we are not dealing with the question of whether or not we are 
for free trade or for protectionism ; we are talking about the conditions 
under which foreign authors and publishers may enjoy a monopoly of 
the American market in this country, and I suggest to the members 
of this committee that there are only two questions be fore you. 


BASIC ISSUE IS THE GRANT OF A DOMESTIC MONOPOLY 


The first is whether the Congress has the power and the right to 
impose a reasonable condition on the grant of a domestic monopoly ; 
and second, whether or not the manufacturing clause is such a reason- 
able condition; and I suggest to you that both of these questions are 
to be answered in the affirmative. 

Do you follow me, Mr. Senator ? 

I think it is perfectly clear that what we are talking about here 
is the conditions under which a foreign author or publisher can 
enjoy a monopoly of the American domestic market. 

Now, I should like to point —— 

Senator HickENLoorER. Mr. 1 Arkel, what is the situation about 
patents under the patent conventions’ Can’t a foreigner acquire a 
patent and, under the international patent agreements, not have to 
manufacture that article here in the United States in order to retain 
his patent rights? 

Mr. Van Arxet. There the situation is reversed, Mr. Senator. 
It is true that he does not have to do that in this country, but England 
has a manufacturing clause for patents. If you want to have patent 
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protection in England, English law requires that you manufacture 
your product in England. 

Now, I suggest to you that that is entirely within the British rights. 
If they want to grant a monopoly of the British domestic market, ‘they 
have the right to say the conditions under which it shall be granted, 
and I suggest to you that we have an exactly reciprocal right to say 
that we will attach such conditions as a matter of internal domestic 
law to the grant of a monopoly in this country as Britain does with 
respect to patents. 

Senator Witry. I personally have no question about the right, 
that is, the power. As a question of international policy, too, in this 
world in which a number of volcanoes are erupting all over, we 
try to create mutual relationships. 

I think these 350,000 employees, Americans all, are entitled to be 
considered. I think that this industry represented here is entitled 
to be considered. I think the American public is entitled to be con- 
sidered. This law is not made for any particular class; all the facts 
have to be inquired into, 

I think that if you would take the time to demonstrate on the 
proposition that this is going to injure Americans, then you are on a 
basis that is entitled to consideration. 

Mr. Van Arken. Very good. 

Senator Witry. Heretofore, you say it has worked well, and has 
been beneficial to all concerned. 

A great deal of time and study has been given to this. Proponents 
have come up with the necessity for this change. On the list of people 
appearing here, there are half a dozen of you in opposition, and about 
three-score of associations, business organizations, and individuals in 
favor, such as Gershwin, who say the convention should be passed. 

We are sitting here as judges trying to find out the equities for 
all the classes. 


MANUFACTURING COSTS IN OTHER COUNTRIES 


Mr. Van Arxet. Well, I just wanted to make clear, Senator, what 
the issue I thought was before the committee. 

To come directly to the question that you raise, Senator, there 
are some figures available. Competitive bids were obtained by Mr. 
Warner, who is the witness following me, on the cost of producing 
hooks abroad as compared to the cost of producing them in the United 
States. 

Those studies showed that as to certain smaller editions the cost 
of producing them in Holland and Mexico was less than half of the 
cost of producing them in the United States. His same compara- 
tive bid showed that the cost of producing them in England was 
between 71 and 77 percent of the cost of producing them in the 
United States. 

Senator Witey. Do you have the items of cost ? 

Mr. Van Arxex. Yes; it is in Mr. Warner’s testimony; he is the 
next witness, Senator, and I am sure he can give them to you better 
than I. 

Senator Witry. All right; I beg your pardon. 

Mr. Van Arxet. But, according to the latest figures that I have 
been able to obtain, printing wages in Great Britain are about roughly 
a fourth of printing wages in the United States. 
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Now. I think there is no reason to anticipate that these very sub- 
stantial differences in costs abroad, both printing costs and total costs, 
will not result in a large change in the world printing industry if 
the manufacturing clause is repealed. There is nothing to prevent 
anyone Trom establishing a plant in Mexico, where labor costs are 
very substantially below our own, using American machinery and 
methods, in order to take advantage of his proximity to the American 
market. 

TARIFF DISCRIMINATIONS OF OTHER COUNTRIES 


Now, Senator, another misconception that, I think, has pervaded 
this debate is the notion that the American Government has somehow 
been discriminatory against foreign nationals, and that foreign coun- 
tries have followed policies of free trade and welcoming our books 
into their markets. Now, that is just not so. 

In the first p lace, England, because of the necessity for restricting 
its dollar purchases has severely restricted the number of books that 
can bee xported from the U nited States to E nel ind. 

Spain has a discriminatory tariff of 2,000 percent on books which 
are produced in Spanish abroad, including the United States. 

France aaitilia by statute the importation into France of any 
but technical and scientific works. 

Brazil has a tariff, a discriminatory tariff of—increases its tariff 
§ to 10 times in the case of books in Portuguese which have been 
manufactured abroad. 

The Argentine does not allow the withdrawal of author’s royalties 
wr publishers’ profits, aie in very small amounts. 

Now, nothing in the bill or in this convention will break down 
in any way those barriers to the export of American books abroad. 
The only effect of this convention is to give an unconditional copy- 
right, an unlimited access to the American market, and so far as 
I can determine, the United States is presently the only major book 
market in the world which requires registration, deposit, and fees 
for getting copyright, and which has a manufacturing clause, so 
that the provisions of the convention are directed exclusively at 
opening up the American market and, at the same time, do absolutely 
nothing to break down any barriers anywhere else in the world to 
the exportation of American books abroad. 

Now, in addition to that, Senator, this bill is discriminatory against 
American authors and publishers in two important respects. 


DISCRIMINATORY FEATURES OF 8. 2559 


If S. 2559 becomes law, and the convention is adopted, American 
authors and publishers will still be required to comply with the regis- 
tration, deposit and fee provisions in order to obtain copyright. For- 
eign authors and publishers will not. They will have copyright mere- 
ly by printing a symbol in their book, and the date of publication, and 
the holder of the « opyright. 

But, more seriously than that, it will discriminate against Amer- 
ican authors and publishers in this way: The foreign author or pub- 
lisher will be allowed to shop around anywhere in the world to find 
the cheapest cost of production in any country anywhere, and will 
then be allowed to import his work into the United States with only 
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the present nominal 5 percent tariff, and even that tariff it is now 
proposed to repeal as a result of the Florence Convention. 

On the other hand, the American author and publisher, that is, the 
American publisher of an American author, can have copyright only 
by producing that work in the United States under the higher costs 
which are charged in the United States. 

Now, manifestly, that is going to create an intolerable condition. 
American authors will come to you, if this becomes law, and say, with 
complete justice, “Why must we pay these higher costs for produc- 
tion whereas the books that compete with ours in the market of the 
United States and which have a full monopoly protection in the 
United States for the full copyright period may be printed anywhere 
in the world at the lowest costs which can be found?” 

I suggest to you, Senator, that that kind of discrimination against 
American authors and publishers is certainly not required by any 
rules of good international relations or comity. The most that any 
foreign author or publisher can ask is an equality of treatment in the 
American market than they presently have under present law. 

At the present time, a foreign author or publisher has exactly the 
same right to copyright in this country as has an American author 
or publisher, and I suggest to you that it would be a serious legislative 
mistake to change that to give a discriminatory preference to the for- 
eign author or publisher. 

Now, if I may turn to one other subject which was discussed con- 
siderably this morning, that relates to the Berne Convention. 


BENEFITS OF “SIDE DOOR” APPROACH 


The epithet was used several times this morning that the Berne 
Convention is a side door or a back door, and from some of the testi- 
mony one would infer that we have been smuggling books into Canada. 

Now, the fact of the matter is, Senator, that this procedure of simul- 
taneous publication in the United States and in a Berne country has 
been going on for many generations. There is no secret about it. 
There is nothing unlawful about it. The Berne Convention coun- 
tries are fully aware that it has been going on. At any time that they 
want to they could, by a simple change in their rules, have denied 
American authors copyright protection abroad. They have not done 
so, and I suggest to you that the reason they have not done so is be- 
cause it would be to their disadvantage, and the reason it would be 
to their disadvantage is, I think, illustrated by our own experience. 

As you are aware, Senator, for the first century of our experience 
we gave no protection to foreign authors and publishers. Now, that 
had a very seriously damaging effect on American authors, because 
American publishers could pirate the works of British authors, pub- 
lish them in this country without the payment of royalties, whereas 
they were required to pay royalties to American authors. 

So, quite understandably, American authors were the spearhead of 
the drive to get copyright protection for foreign authors in order 
that American publishers would be required to pay royalties to the 
foreign publishers of their work or to the foreign authors of their 
work. 
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Now, the same is presently true in the Berne countries, if our au- 
thors did not enjoy copyright protection abroad. any publisher could 
pirate the works of an American author and publish them without 
paying royalties to American authors. That would obviously preju- 
dice the foreign author, who would then have to compete with a book 
on which no royalties were being paid. 

So, the Berne countries have had, and continue to have, a direct 
economic interest in seeing to it that American works are protected 
abroad, and I think this is also the answer, Senator, to the suggestion 
that there may be discrimination if this convention is not adopted. 

7 here has been no discrimination for 63 years, although the threat 
of it has been continually raised to get us into the Berne Convention, 
sak for other reasons, and there has been no discrimination for the 
reason I suggest that I have put forward. 


POSITION OF WRITERS AND PUBLISHERS 


Senator Witey. Do you believe these authors and writers who are in 
favor of this have been hoodwinked ? 

Mr. Van Arxet. Senator, they have not been hoodwinked. They 
have made their position completely clear. They want complete repe: al 
of the manufacturing clause The *y have said so time and again, and 
I can understand why. 

If I were an author or publisher I would find it to my advantage 
to be able to shop around the world to get my printing done for the 
least possible cost. The authors have frankly stated this. The pub- 
lishers take the somewhat more ambivalent position, but I am con- 
vinced that is also their objective. 

I am informed on good authority, Senator, that the recent action 
of the book manufacturers was taken only on the pledge of the book 
publishers that they would never seek complete repeal of the manu- 
facturing clause, but that promise obviously cannot bind the Congress. 

The authors have stated that they will try to secure complete repeal 
of the clause, and because, as I said earlier, this will produce an in- 
tolerable discrimination against American authors and publishers, I 
have no doubt that it will be the inevitable consequence of the adop- 
tion of the bill now before you. 

Senator Winter. The majority of the publishers have indicated 
they are in favor of it. Have they been hoodwinked ¢ 

Mr. Van Arxet. I think, Senator, that there are two principal rea- 
sons why the publishers have taken the position they do. First, they 
feel that they have a kind of commitment that entire repeal of the 
manufacturing clause will not be sought. That confidence we do not 
share. We think that adoption of this bill is the inevitable first step 
toward its entire repeal. 

The second reason is that they anticipate that if the manufacturing 
clause is repealed and their business suffers, that they W ill seek higher 
tariffs in lieu of the manufacturing clause. 


rARIFF ON BOOKS 


Now, I would like to say a word about this tariff problem, Sena- 
tor. In the first place, there has been a steady dropping off in the 
tariff on books from 25 percent about 1920 to the point where complete 
repeal of any tariff is now proposed. 
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It is highly unlikely that this country can impose an adequate tariff ; 
certainly, it cannot be done without legislation. The disruption of 
the industry that would occur in the meantime would be difficult to 
repair. 

But, more importantly, Senator, looking at this as a matter of inter- 
national relations, if you repeal the manufacturing clause and, at the 
same time, it is proposed to eliminate tariffs entirely, we are saying 
to the world, “The American market is now wide open, there is no 
restriction on the introduction of any books, and you will have com- 
plete copyright protection for the whole period.” 

Now, what will be the effect on international relations if 2 or 3 
years after that you are asked to put on a tariff sufficient to take care 
of this problem ? I suggest that it would create more ill will in for- 
eign countries than the continuatiou of the present provisions possibly 
could, so that even viewed as a purely international relations prob- 
lem, I suggest that tariffs are an extremely bad answer to this matter. 

I would like to make it clear, Senator, that obviously we have no 
objection to American authors and publishers getting the completest 
and easiest copyright protection that they can. This does not affect 
us In any way. 


ANTICIPATED INCREASE IN BOOK IMPORTS 


This morning the position of the Department of State was put be- 
fore you, and we were told that the only reason for including in this 
kind of Universal Copyright Convention a repeal of the mi inufactur- 
ing clause was that certain countries had stated they would not ratify 
the convention unless we repealed the manufacturing clause. No rea- 
son was stated for that. 

But I suggest to you that the only possible reason for that is that 
foreign countries anticipate greatly expanded imports into the United 
States if the manufacturing clause is repealed, and if I may put it 
bluntly, Senator, it seems to me that what is happening is this: that 
the obvious sly desirable advantages of the Universal Copyright Con- 
vention for authors and publishers are being used as a lever to secure 
an absolutely free and unrestricted market for foreign-made books 
in the United States. It is the only proposition I feel that is con- 
sistent with sense and with the situation as it exists. There is no 
reason that I can see why a Universal Copyright Convention can- 
not be negotiated which will protect our right to impose conditions 
on a domestic monopoly, just as Great Britain presently imposes a 
condition on the grant of a patent in that country. 

I suggest to you Senators that our present law with respect to the 
importation of books into this country is the most generous of any 
country in the world today. We give copyright protection to foreign 
authors and publishers on an identical basis with our own. 

We have a purely nominal tariff which we propose to repeal, In 
1949 we amended our law to give copyright protection for 5 years, 
with the right to import 1,500 copies, and most of us thought at that 
time that these very generous concessions were sufficient to put the 
entire matter at rest. 

On the contrary, foreign countries largely excluded wor _ produced 
in America by devices other than the use of copyright, but devices 
which are nevertheless effective, and I suggest to you that in the 
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circumstances repeal of the manufacturing clause would certainly be 
most unfortunate. 

Thank you, Senator. 

Senator HickenLoorer. Thank you, Mr. Van Arkel. 

Senator Wirey. I would like to ask you, if you are through, a few 
questions 

Senator HickEeN.Loorrer. Go ahead. 


THE MANUFACTURING CLAUSE 


Senator Wiiey. I want to get clear in my own mind what section 
16 in S. 2559 does and why does it do it? Is it not in compliance with 
the suggestion outlined in the convention 4 

Mr. Van ArRKEL. Well as I understand the situation with respect 
to that, Senator, the requirement of the convention is that as a con- 
dition of our ratifying it, we must repeal our manufacturing clause 
insofar as it app lies to foreign authors and publishers only. 

The bill would go somewhat further than that in that it would 
extend to American authors and publishers now the right to import 
1,500 copies in 5 years as a siaaliten of keeping ad interim copyright. 
Now, that second clause is not required as a condition of ratifying 
the convention, as 1 understand it. 


POSSIBILITY OF FUTURE REPEAL OF ENTIRE MANUFACTURING CLAUSE 


Senator Witey. Well, it seems to be apparent that your argument is 
based upon the effect of not the present bill, but upon the possible 
future repeal of the whole manufacturing clause. 

Do you think that there is imminent danger of that if this bill is 
passed ¢ 

Mr. Van Arket. Well, I would make two comments on that, if I 
may, Senator. The first is that I am not solely worried about the en- 
tire repe: al of the manufacturing clause. Under this bill an American 
publisher, for example, could have the work of a foreign author pub- 
lished in Mexico rather than in the United States, transfer his work 
to Mexico and get it done more cheaply, and import it into this country. 
That might be a substantial loss of business to the American printing 
trades. 

However, the more fundamental thing is that, I think, you cannot 
tolerate in the law on its face, a discrimination against American 
authors and publishers in favor of foreign authors and publishers. 
That condition would not be allowed by the Congress to exist for any 
period of time. 

At that point you will have three alternatives: Either to reinstate 
the manufacturing clause in its entirety, with all that that would 
mean in creating bad will internationally ; second, and most prob- 
ably, to repeal the manufacturing clause entirely, with the conse- 
quences that I fear; or, third, to impose tariffs which, for the reasons 
that I have suggested, seem to me completely unfeasible. 

Senator Wirey. What is left of the manufacturing clause if this 
bill is passed ? 

Mr. Vaw Arket. I think nothing is left of it. Senator. 

Senator Wirry. Why would you say there was no necessity for re- 
pealing it entirely? 
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Mr. Van ArkKet. Why would I say what? 

Senator Wiiey. You said one alternative was to repeal the manu- 
facturing clause entirely. Haven’t you virtually done that if you 
pass this ¢ 

Mr. Van Arket. In my view the inevitable consequence of taking 
the first half step is that you must take the whole step. 

Senator WitEy. That is all. 


RELATIONSHIP OF GATT TO COPYRIGHT 


Senator Hicken.Loorer. Mr. Van Arkel, you take the position that 
the provision of the GATT agreement, article XI, paragraph 1, which 
was quoted a moment ago, I think, by Mr. Strackbein’s statement, in 
effect repeals the manufacturing clause. You take that position. 
That is the statement, the provision, that says: 


No prohibitions or restrictions other than the duties, taxes or other charges, 
whether made effective through quotas, import or export licenses or other 
measures, Shall be instituted or maintained by any contracting party to the 
importation of any product of the territory of the other contracting party. 


Do you think that goes to the manufacturing clause ¢ 

Mr. Van Arxet. Well, Senator, I think it has nothing to do with it 
really except in the sense that Mr. Strackbein outlined. I think what 
you are reading from is the General Agreement on Tariffs and Trade 
which has not been accepted. 

Senator Hickrnworerr. I understand; yes, I think that is right. 

Mr. Van Arken. That has not been accepted by this country. 

Senator Hickenwoorer. That would, in effect, repeal the manufac- 
turing clause ? 

Mr. Van Arkev. Well, if it were implemented by the legislation 
now before you and the like. I agree it is a step in that direction, 
but it does not accomplish the result. 

Senator Hickenwoorer. That is all. 

(The prepared statement of Gerhard P. Van Arkel is as follows :) 


STATEMENT OF GERHARD P, VAN ARKEL, REPRESENTING THE INTERNATIONAL 
TYPOGRAPHICAL UNION 


The International Typographical Union, which presently represents nearly 
100,000 printing trades employees in the United States and Canada, is grateful 
for this opportunity to present its views on the Universal Copyright Convention, 
and on §. 2559 to implement the convention. We feel that adoption of the bill, 
or ratification of the convention, would be detrimental to the best interests 
of the United States. 

We have a vital and continuing interest in the manufacturing clause which 
has been the successful law of this country since 1891. A statute which has with- 
stood so many efforts at repeal, made before so many Congresses over more than 
60 years, cannot be dismissed as merely irrational. As amended in 1949, the man- 
ufacturing clause grants a foreign author or publisher the right to ad interim 
copyright in this country for 5 years, during which period he may introduce 1,500 
copies of a title into this country in order to test the market. In order that 
copyright may be continued thereafter, it is required that the book be printed 
in this country. 

At the outset, it should be emphasized that we are not dealing with a problem 
of free trade against protectionism. We are discussing American copyright law. 
A copyright by definition grants a monopoly of the domestic market, a monopoly 
Which should be designed to encourage American progress in science and the 
useful arts. The grant of such a monopoly is antithetical to free trade. We sug- 
gest that this debate poses only two questions; first, does the Congress have 
the power and right to impose reasonable conditions on the grant of a domestic 
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monopoly, and second, is the manufacturing clause a reasonable condition? We 
submit that both questions should be answered in the affirmative. 

In our view, Congress has not only the power, it has the duty, to impose 
reasonable conditions on the granting of copyrights. Section 8 of article 1 of 
the Constitution grants to Congress the power “To promote the progress of 
science and useful arts, by securing for limited time to authors and inventors 
the exclusive right to their respective writings and discoveries.” Clearly, this 
was intended to mean the promotion of science and the useful arts in the United 
States; it is not without significance that the American copyright law of 1790 
granted no protection whatsoever to foreign authors and publishers, a condition 
which persisted, despite strong urgings to the contrary, for almost exactly a 
centur) At the least, the Constitutional provision must mean that American 
authors and publishers shall not be disadvantaged in obtaining copyright as 
compared to foreign authors and publishers. 

But S. 2559 would discriminate against American authors and publishers in two 
respects First, American authors and publishers and resident aliens, would still 
be required to comply with American law dealing with the registration of copy- 
rights and payment of fees; formalities to which foreign authors and publishers 
would not be subject, since they would be granted automatic copyright protection 
merely by printing a symbol with the name of the copyright proprietor and the 
year of first publication on the work. Second, and more importantly, foreign 
authors and publishers would be entitled to have their books manufactured 
anywhere in the world, with complete and unrestricted access to the American 
market (except for a nominal tariff which it is now proposed to repeal entirely) 
with full copyright protection here, while American authors and publishers could 
retain copyright here only if their works were manufactured in the United States. 
We think it clear that the greatly lower costs of manufacture abroad would 
thereby give foreign authors and publishers a preferred position in the American 
market; a result, we submit, never contemplated by the framers of section 8 
of article 1 of the Constitution. The most that good international relations 
requires is equal treatment of foreign nationals in our market; comity does not 
require that we extend to them a discriminatory preference. 

Under present law, foreign and American authors and publishers are entitled 
to copyright protection under identical conditions and are equally subject to 
the manufacturing clause. To argue that this “discriminates” against foreign 
authors and publishers is absurd on its face; it could with equal plausibility 
be argued that we “discriminate” against foreign authors and publishers because 
while many foreign countries grant copyright for the life of the author plus 30 
or 60 years, we limit protection to a maximum period of 56 years. We are 
entitled, as a matter of domestic law, to fix the period of, and the conditions upon, 
the granting of copyright in our domestic market. 

Great Britain has a manufacturing clause for inventions: an American inven- 
tor, as a condition of obtaining patent in Great Britain, must manufacture his 
invention there rather than in this country. This is wholly within its rights; 
if Great Britain is asked to grant a monopoly of its domestic market, it has the 
right to impose these conditions on the grant which it deems proper. If we 
were to protest this on the ground that it “discriminates” against American 
inventors, Great Britain would be entirely justified in rejecting the protest as a 
presumptuous interference in a matter of British internal domestic law. 

It is not too strenuously urged that the United States may not impose reason- 
able conditions on the grant of copyright to foreign nationals. The second, and 
more complex, problem is whether the manufacturing clause is a reasonable 
condition to impose on the grant. 

Many roads lead to Rome, and the manufacturing clause is not the only 
device by which competition for domestic markets is regulated. Great Britain 
has carefully limited the access to its domestic market through purchase limita- 
tions designed to maintain its dollar position. France forbids the importation 
of all but scientific and technical publications from the United States. Spain 
imposes a discriminatory tariff of 2,000 percent upon books in Spanish imported 
from abroad. Brazil increases its tariffs 8 to 10 times on books in Portuguese 
printed abroad, and requires a special license for such importation. The Argen- 
tine does not permit the withdrawal of profits from the sale of books printed 
abroad, or of authors’ royalties, except in narrowly limited amounts. Any 
impression, therefore, that foreign countries allow unrestricted importation of 
books produced in the United States, is entirely erroneous. It is to be emphasized 
that none of these restrictions would be removed by the Copyright Convention. 
That convention, if adopted, would remove only deposit, registration, fee, and 
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manufacturing requirements. Apparently the United States is the only im- 
portant country that maintains these conditions to copyright. The proposed 
convention, therefore, would require the United States alone to provide uncon- 
ditional copyright protection, and an unrestricted right of import for books 
(except for a nominal tariff), while removing none of the impediments on ex- 
portation of books from the United States. There is no rule of international 
law or comity that requires the United States to grant an unconditional monop- 
oly of its domestic market, with a completely free access to it, while remaining 
silent about the restrictions imposed by other countries. 

The plain truth of the matter is that our present policies are remarkably 
generous With reference to the importation of books and periodicals from abroad. 
The present tariff rate is purely nominal—) percent for most books and 10 
percent for leather-bound volumes; under the Florence Convention it is pro- 
posed to remove even this. There are no other restrictions on the importation 
of books on which copyright has expired, or on books printed in foreign lan- 
guages. Prior to 1949, books printed abroad in English could enjoy full copyright 
protection only if they were reprinted in this country within 6 months, and 
during this period only token imports were allowed. These provisions were 
objected to on the grounds that 6 months was an insufficient period within which 
to determine whether reprinting in this country was feasible, and that the 
limitation on import of copies allowed no opportunity to “test the market’. 
These objections were met in 1949 by extending the period to 5 years—a more 
than generous extension in view of the enormously increased speed of communi- 
cations in the years since the law was adopted in 1891—and the importation of 
1,500 copies during the 5-year period was authorized. These amendments had 
the support of the printing trades unions, a demonstration that we have not 
approached this problem in a rigid and unyielding fashion; it was widely 
thought at the time that these changes constituted a sufficiently generous conces- 
sion to the interests of foreign authors and publishers to put this entire matter 
at rest. 

The economic effects of the repeal of the manufacturing clause are in some 
degree necessarily speculative, Mr, Sam B. Warner, former Register of Copy- 
rights, has produced some interesting figures; they show that books in small 
editions can be produced in Holland and Mexico for less than half the price 
of production in the United States, in England for 71 to 77 percent of the 
American cost, and so on. Printing wages in the United States are almost 
four times those in England—and English wages are high compared to those 
in many other countries around the world. The fear that an unconditional 
monopoly and unlimited access to the American market may cause profound 
changes in the structure of the world printing industry to take advantage of 
our domestic market is not fanciful. 

Indeed, the proponents of these bills do not say, because they cannot, that 
our fears are unfounded. They have two answers. The first is that the manu- 
facturing clause would in any event be continued as to American writers, or 
aliens domiciled here, and that only a small percentage of titles sold here are 
by foreign authors writing in English; its economic effect would, they say, 
therefore be negligible. But it is entirely probable that without the manufac- 
turing clause works by foreign authors in English sold here would materially 
increase because of lower manufacturing costs abroad. If that occurred, or 
even if it did not, American authors and publishers would be in a _ position 
to complain that they were required to bear costs of production from which 
foreign authors were exempt and that this grossly discriminated against them. 
The only available remedy would then be the entire repeal of the manufacturing 
clause; this is, indeed, the avowed purpose of the Authors’ League which 
supports the present bill only as an interim measure on the way to outright 
repeal. Entire repeal of the clause would permit all authors and publishers, 
wherever situated, to shop around the world for the cheapest cost of production 
while retaining unconditional copyright and unlimited access to our market. 

The other answer is that a compensatory tariff should be imposed to equalize 
within reasonable measure the costs of production at home and abroad. The 
argument is in itself a recognition of the fact that repeal of the manufacturing 
clause holds dangers for the domestic market. But to this there are several 
objections. First, the entire trend of tariffs has been downward; since about 
1920 it has dropped from 25 percent on books to the point where tariff protec- 
tion is about to be eliminated entirely, and it seems unlikely that this trend 
will be reversed. Second, this will be time-consuming since it seems clear that 
Executive discretion will not provide necessary flexibility and that legislation 








S4 UNIVERSAL COPYRIGHT CONVENTION 


will probably be required The disruption of the industry in the meantime 
will be difficult to repair Third, and most importantly, this is extremely 
bad conduct of foreign relations. Elimination of the tariff and of the manu- 
facturing clause will mean opening wide the door to foreign manufacturers; 
to slam it shut in their faces thereafter through an adequate tariff would 
be most embarrassing to our foreign relations. Tariffs are not a feasible or 
desirable alternative 

If repeal of the manufacturing Clause would not mean an increase in foreign 
imports, then there is no reason for repealing it; the pressures for its elimina- 
tion are the best evidence that interested groups anticipate greatly expanded 
imports without it. When the Congress in 1891 granted copyright protection 
to foreign authors, it was careful to include the manufacturing clause, for 
obviously, if the foreign author and his publisher were granted a monopoly of 
the American market, they could be expected to reserve for themselves the 
profits and payrolls to be derived from printing and publishing the works thus 
given a monopoly The same danger exists today. Even if we assumed that 
costs here and abroad were identical, foreign publishers would prefer (or 
be required by governmental action) to produce their works abroad for export 
to the United States, since their books would have an assured monopoly of 
the American market. 

If these dangers are opened up through adoption of this legislation and the 
UNESCO Convention, what will be gained? Precious little, we say. It is 
objected that our present method of obtaining copyright protection in the major 
countries of the world, through simultaneous publication in a country which 
is a member of the Berne Convention, is “back door’; one is left with the im- 
pression that we have been illegally smuggling books into Canada. But the 
practice has been going on for generations. There is nothing secret about it. 
At any time since 1886, when the convention was adopted, the members had it 
in their power to change the rules, to deny protection through this device, and 
we should have been unable to protest since we are not members of the con- 
vention. They have not done so. Our authors and publishers have taken 
advantage of a perfectly lawful provision of the convention, just as some 
foreign authors and publishers have taken advantage of our law which allows 
them to import 1,500 volumes over a 5-year period into this country without 
loss of copyrizht. 

The true reason why the Berne countries have not changed their rules is 
that it is to their advantage not to do so. The reason is to be found in our 
own experience. Prior to 1891, when foreign authors had no copyright pro- 
tection in the United States, American publishers were at perfect liberty to 
pirate and publish such works here without the payment of any royalties to 
foreicn authors. Obviously this prejudiced American authors, and it is hardly 
surprising, therefore, that the fight for the extension of copyright privileges 
to foreign authors was chiefly waged by well-known American authors. Mani- 
festly, foreign authors would feel themselves disadvantaged if American writers 
could be published in their countries, without payment of royalties; foreign 
nations therefore have every incentive to see to it that American works are 
given copyright protection. We suggest that this is also the answer to the 
claim that there may be reprisals against American authors and publishers if 
we do not ratify this convention. For 60 years there has been such talk in 
an effort to secure our adhesion to the Berne Convention. If it has not happened 
during this long period, it is unlikely now. 

It cannot be denied that the present bill is discriminatory against American 
authors and publishers; its only possible justification is that it is a first step 
to complete repeal of the manufacturing clause, and this would be the inevitable 
consequence of its adoption. Complete repeal would grant foreign authors and 
publishers an unconditional monopoly, and unlimited access to our domestic 
market; neither the proposed bill nor the convention would break down any 
of the presently existing barriers against American exports. The necessary 
consequences will be the displacement of American industry and labor; any 
subsequent reinstatement of the manufacturing clause, or of protective tariffs, 
will embarrass rather than assist our foreign relations. As amended as recently 
as 1949, our present laws are entirely fair to foreign authors and publishers, 
who are given exactly the same rights and privileges as are enjoyed by Ameri- 
can authors and publishers. It is not unreasonable to say to foreign authors 
and publishers, as we do to American, that their works shall be printed in this 
country within a reasonable time as a condition of maintaining copyright—and 
hence a monopoly of our domestic market. We trust that your committees will 
reject these bills and convention. 
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Senator HickENLoorver. The next witness is Mr. Sam B. Warner of 
Guilford, Conn., former Register of Copyrights. 


STATEMENT OF SAM B. WARNER, GUILFORD, CONN. 


Mr. Warner. Gentlemen, I was notified of this hearing just a short 
while ago, too short a time to enable me to make a short statement. 

I was notified by Mr. Strackbein and asked, because he knew that 
my views, although not identical with his, nevertheless I was on the 
same side of this issue as he was; I declined to come down here at his 
expense or to accept any fee from anyone for coming down, so I have 
come completely at my own expense, and I represent no one but 
myself, 

‘My experience in this field has gone back many years. I was for 
many years research professor at Harvard, who h: id in my work there 
to deal with many foreign works. 

Then, I was in the planning section of the OSS for a considerable 
period during the war, where I had to deal with the effect of our 
knowledge of foreign countries on what we could do to try to win 
the minds of the people in those countries; and then for 5 years I 
was United States Register of Copyrights, and since then I have been 
working on the history of copyright in the United States and of our 
relations with other countries. 

I want to present a point of view which I expressed in my article 
on this convention printed in Wisconsin, in the Wisconsin Law Re- 
view, in May 1952, which is quite different from that presented by 
anyone on either side today. 


ASPECTS OF UNITED STATES COPYRIGHT LAW 


I think if we ratified this convention we would seriously hinder our- 
selves in any cold or hot war we had with Russia or any other Com- 
munist nation. 

If you will permit me to explain why I believe that is so, the 
United States copyright law is based upon the theory that blocks 
should be put in your way to get a copyright. In order to get a copy- 
right you must put a notice in the work; you must send copies to the 
Register of Copyrights; you must pay a fee. 

Most American publishers and authors do not do that. I believe 
that of all the 10 to 15 to 20 thousand newspapers, dailies, and week- 
lies, published in the United States, only 67 at this time have copy- 
right protection. 

No work published by the United States Government can have copy- 
right protection. Practically speaking, no work by any State or mu- 
nicipality or country ever gets copyright protection. 

Of the ps mphlets and magazines published in the United States, the 
great majority do not have copyright protection. So if 1 was asked— 
and I was during the war—to find out about conditions in a foreign 
country, I can get access to everything written in the United States 
on it, without having to go to any author and get his permission or 
any publisher and get his permission. That actually saved me an 
enormous amount of time in my work in the planning section of the 
OSS during the Second World War. 

Further, the number of foreign works that are copyrighted in the 
United States are infinitesimal, very, very few in number. 
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In general, you may say that American copyright is limited to books 
in the book trade. I am not referring to things like pamphlets and 
things like this, but I am thinking of novels and large works, and 
works of music, motion picture and such. 

So that as a research man who is trying to find out, as I was at one 
time during the war, what the situation was in Yugoslavia, I could get 
access to, free from copyright restrictions, everything in the United 
States written in any language, concerning Y ugoslavia. 

Senator HickenLoorer. Why couldn’t you have access to them 
anyway ? 

Mr. Warner. The Library of Congress, sir, will give you reprints 
of many things. They will not give you a reprint of anything under 
copyright. 

Senator Hickentoorer. I understand, but so far you could have 
access to them. 

Mr. Warner. You mean I could come to the Library of Congress 
and read it, if I knew the language. I would not be permitted, of 
course, to make a copy. I would not be permitted to get anyone to 
translate it unless I got the permission as a Government worker. 

Senator Hickren oorer. I understand what you mean. 

Mr. Warner. As a professor at Harvard, as I was for a good part 
of the time, I could not get any such permission. 

Now, if we joined this convention, what it will mean will be that 
by the simple process of putting a C in a circle, newspapers, maga- 
zines, pamphlets like this, anything, full copyright protection will be 
had in the United States. Perhaps an illustration will make clear 
what I mean and why this bothers me. 


PROTECTION AFFORDED COMMUNIST WORKS 


Let us suppose that in spite of the very heavy restrictions which 
the Communists have, the Library of Congress succeeds in getting out 
of Czechoslovakia a consignment of newspapers, pamphlets, books, 
literary things. Now, we say that there would be no danger of 
Czechoslovakia ever joining this Universal Copyright Convention. 

We all know that the Communist countries are doing everything 
in their power to keep works concerning their countries out of the 
United States and other free countries. We know that many of those 
countries have kept their membership in Berne, and I think if they 
believe that they can keep books from us by joining this U niversal 
Copyright Convention, they have everything to gain by doing so. 

Of course, as far as American works in their. country is concerned, 
whether they would give them any protection or not, is something 
we would never be able to find out. Let us suppose there has ar- 
rived in the United States in the Library of Congress this consign- 
ment. 

The first thing we would want to do would be to list it. That 
could be done under the present copyright law or under the Uni- 
versal Convention. 

The next thing you would want to do would be to make summaries 
of it. That can be done under the present law, as I read it, because 
they would not be copyrighted in the United States. If they were 
copyrighted in the United States, summaries, except to the very smal- 
lest sort, could not lawfully be made. 
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The next thing we would want to do is to get photostats of them. 
The Library of Congress will not give you any photostats of any 
copyrighted work. So if we entered this convention, all efforts of 
those of us who are not living in Washington and want photostats 
of foreign works, would, if the works had a C in a circle on them, 
come to an end. 

The next thing we would want to do would be to get them trans- 
lated. Again you would have to get the permission of the foreign 
author or publishe r, and I assume that if the work was behind the 
Iron Curtain country, that would be absolutely impossible. 

When I was at Harvard, I said I had to deal with foreign litera- 
ture considerably. I tried wpon a number of occasions to get per- 
mission to use small quotations from foreign works, not that I was 
required to by law, but I thought that was ‘the courteous and proper 
thing to do. I never got an answer to any of the letters I wrote 
abroad with that in view. 

Now, that may have been the discourtesy of foreign authors and 
publishers, but I think it is just as likely that—I was interested in 
pamphlet material, not great, big bound books, and I suspect that 
the publisher ot the pamphlet very likely had gone out of business 
or changed his address before he received my letter. 

The pamphlets were often several years old before I located them, 
so that was why I did not get my answers. 


POSSIBLE HINDRANCE OF COPYRIGHT CONVENTION 


So, my first, my primary, objection to this is that I, as a person 
who spent a good many years of my life trying to help the United 
States Government in the propag randa field abroad and in securing 
information about conditions in foreign countries to help us in the 
war, would be, if another war came and I again tried the same thing, 
very much hindered, hindered in my work, and if we are going to 
have a proper basis for understanding the conditions of all the coun- 
tries in the world so we can wage a successful war for the minds of 
men, and get these people to want to be democratic countries, this 
is not something which a dozen or a hundred people in the employ 
of a government here in Washington can do. It must be based on 
research all over the United States, and so, on the free access to 
scholars all over the country of these materials. 

If that is true as to the United States, you may ask why England 
is not in the same dilemma with regard to the Berne Convention. 
That is due to the difference between the United States copyright 
law and the copyright law of most of the rest of the world. 

As I said, we make it hard to get Sopa rat. For instance, I was 
asked by Mr. Clapp here this morning why I did not copyright a 
little newspaper I published, and I said it would cost me $4 a week, 
and it was not worth it. That, I take it, is the same answer why 
10,000 other American newspaper publishers do not, and that is the 
same answer that they give. 

Senator Hicken.ooper. I think you are raising a very interesting 
point, Mr. Warner. As I understand your theory, it is that any 
foreign publisher under this treaty and under the proposed statute 
can, by merely putting the symbol C in a circle on its publication 
and the name of the author or producer of that publication, secure 
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the protection of our copy right laws, and we could not reproduce 
pictures from any foreign magazine to illustrate what is going on 
in that country or anything of that kind unless we violated the copy- 
right laws. 

fr. Warner. I think that is very clear, both from the Act itself 
and from what everyone said this morning. 


DIFFERENCE BETWEEN BRITISH AND AMERICAN COPYRIGHT LAW 


But I want to go on, if I may. and explain why that does not hurt 
England the way it does us. 

I say we make it hard to get copyright, but once you have gotten 
copyright, we make recovery easy. We have statutory damages. 

Now, let us suppose I walk into the Library of Congress and I copy 
something, and let us suppose the author or the copyright owner 1s 
sitting right there and seeing me do it. In the United States he could 
sue me for violating copy! ight, and get heavy statutory damages. It 
has been done. 

In England ae could not do so because in England there are no 
is. The copyright proprietor could only get the 
he can prove and, of course, he could not prove any 
damages in that cas 

If you take the number of English copyright cases and the number 
of American copyright cases, there are pretty nearly a hundred Amer- 
iC an copyright cases for ever y one in the British courts. It is because 
only the man who is damaged, actu: ally damaged, can sue in England, 
but that is not necessary in the United States. 

Further, in England and in the Berne countries, they have a very 
broad view as to what constitutes fair use, whereas we have a very 
narrow doctrine of fair use. 

You will see in this article which I wrote, a statement of the 
English law of fair use as compared with the American law of fair use. 

Now, you see, you can do either of two things and come out, in my 
opinion, with a ‘De rfectly satisfactory copyright law. You can make 
it hard to get nonrnen and easy to recover damages for violation of 
copyright, or you can make copyright automatic, with nothing in 
the book, as the E satiahs do, or with merely a C in the circle, as is 
proposed, but if you do that then you must have things to make it 
hard to recover or you will do away with the public domain and put, 
in my mind, an calaio able burden on scholars which I think, is very 
important in this day of the cold war, but important anyway. 


statutorv dama 


hiel 
damages which 


MODIFICATION OF PRESENT BILL 


Senator Hickrenioorer. Let me ask you this, Mr. Warner: Do you 
think that that situation might be solved by the insertion of some 
provision along the line that while certain copyright protection could 
be given by putting a symbol on a document with the name of the pro- 
ducer, nevertheless, the freedom to reproduce for certain purposes 
would be granted unless the copyright holder proceeded further and 
paid a fee to protect his copyright under the complete provisions of 
thee opyright law ? 

I mean from your judgment, would it be feasible at all to so word 
a statute that would give at least protection under certain circum 
stances, but permit serious uses which you have referred to here? 
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Mr. Warner. I think you would have to be very careful in going 
over your statute or you get into a very diflic ult messy situation. But, 
of course, it is per fectly feasible to re peal the U nited States statutory 
damage provision and to change the fair use provision. If those two 
things done then I would have no objection to this other, because 
then the works of the world would be made available to American 
scholarship just as they are to British scholarship 

You see, the evil in this thing, to my mind, 1s that you would first 
vo and make your convention, and then you come to C ongress to get 
the law changed, instead of first getting the law changed, and then 
doing your convention. 

I was one of the witnesses at the meeting 2 years ago, and the last 
witness here quoted my testimony at that time. That is my primary 
interest in this thing. 


COMPETITION OF SCHOLARS 


However, as I have been for the last 2 years a publisher and, I, as 
a Register of Copyrights, took part in the negotiations leading up to 
Winston Churchill’s copyright, I, perhaps, could answer any ques- 
tions, if you wish, concerning what happened then, and concerning 
why it is that books cost about double in the retail market in New Yor kk, 
the same book, that it does in the retail market in London, but I want 
to say one other thing, if I may. 

Asa Harvard law “professor, anything which I wrote in my field, I 
was in competition not only with all the authors in the United States, 
but all experts in my field in England, Canada, Australia, and all over 
the world. 

Supposing it was desired to get an article on a certain subject or to 
get a book on a certain subject? An American university could get it 
from me or they could get it from an Englishman. Now, these scien- 
tific books and the scientific pamphlets, sell very badly. The cost is a 
very vital matter, and if a university could save 50 percent of its cost 
or thereabouts by getting this work printed abread rather than printed 
in the United States, and done by an Oxford professor rather than by 
me, I think the temptation to get the Oxford professor to write it 
rather than to get me to write it would be very great. 

But showing how these things go, I have h: ad wor ks, I have written 
works for Oxford University or ( ‘ambridge University, I would say, 
and lad them printed abroad because that is where Cambridge Uni- 
versity wanted them printed. 

But I think there was a very real competition from the point of 
view of American scholars with scholars all over the world, and I 
think if we have a great difference in the cost of getting an American 
scholar’s work published in this country or a forei ‘ign scholar’s work 
published abroad and sold in this country, it will work very badly 
from the point of view of the American scholars 


DIFFERENCES IN COST OF PRINTING 


Now, as to the situation of the printer, the cost in printing a book 
is largely in setting the type and in setting the press. After you have 
done that, you can run off thousands of copies wo very little more cost 
than you could run off one copy, so that if we have a work that we want 
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an English or/and and American edition, and you are not going to run 
into hundreds of thousands of copies such as you do in the Churchill 
ease, I think it would be likely to be printed, if this convention went 
into effect, in England or Holland or some other country rather than 
the United States, and that would also lead, I think, to giving the 
scholars of the other country the advantage, and being a discourage- 
ment to American scholars because it would make it difficult for them 
to get their wo1 S published, and hence for them to get recognition. 

Senator HickrNLoorrer. Do you have any questions, Senator Wiley ¢ 

Senator Witey. What is your business now? Are you a Harvard 
professor now ¢ 

Mr. Warner. No, sir. I was a Harvard professor up to the war, 
when I resigned my professorship to engage in war work. 

Senator Wizey. You are a publisher now? 

Mr. Warner. Well, no; I am retired, and I publish for the fun of it. 
I publish, in fact, 2 small newspapers of my own, and 1 other, but those 
are weekly papers and, as is well known, no one makes any money pub- 
lishing weekly papers. 

I am a retired man, doing that because I like to do it, and I am also 
working on this book on copyright. It is not my source of a livelihood. 

Senator Hicken Looper. 1 know a lot of weekly paper publishers 
who seem to be doing very W ell. 

Mr. Warner. You mean the big papers; I mean the weekly papers, 
the people who would be publishing like I do, publishing a small 
country weekly. 

Senator HickenLoorer. You come out my way, and look at the 
weekly publishers, and they are doing very, very well. 

Mr. Warner. Well, that is a lot of encouragement, Senator; maybe 
I will do better later. 


PUBLICATION COSTS ABROAD 


Senator Witey. Is it your opinion that, first, in large quantities 
they could publish books as cheaply in England as they do in this 
country ¢ 

Mr. Warner. I think the costs in England would be infinitely less 
because of the difference in wages, and I want to suggest something 
which will shock everybody. The better machinery is ‘abroad. If you 
would ask me that when I testified in 1952, I would have said the 
machinery here was much better. 

Since then, I have had occasion to compare American with foreign 
machinery, particularly German machinery. The best press I have 
got in my establishment is a German press, the Heidelberg press which 
costs one-half of what its American competitor costs, I mean costs 
delivered in Guilford, Conn., one-half, and 

Senator Wirey. You had better attend to that, don’t you think? 

Mr. Warner. All right, sir. I mean, that is the fact. I think not 
only does our foreign publisher have the advantage of labor costs, 
but as of this moment he has got the advantage of better m: chinery. 

Another thing, which I think—may I state : another thing as of this 
moment—as of this moment I am speaking of Connecticut, ‘and I have 
read in the newspapers that this is true elsewhere, but this is the only 
place where I can absolutely testify to. There is a great depression in 
the industry. I have got this little bit of a shop with only nine men 
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in it, including myself. Every few days there comes in there some 
union printer who wants to work for me. He does not know what I 
pay, and he offers to work for much less than the union wage. In other 
words, printers are out of work in Connecticut, going from town to 
town in hopes they can find work there. 

Now, I think any little thing which cut down the printer’s business 
at this moment, even as much as 1 percent, might have a quite serious 
repercussion on the present economic situation. 

Now, of course, I, as a publisher of a newspaper, perhaps, would 
gain by that. I can get my men to work harder because they know if 
] fire them they cannot get another job anywhere else and, perhaps, 
if I were so minded, I know if I were so minded, I would beat them 
down in their wages; but, nevertheless, a depression is very serious 
to all of us. 

Senator Wirxy. I have no further questions. 

Senator Hickenwoorrr. Thank you, Mr. Warner. 

Mr. Warner. I was going to say, sir, I can clear up that Churchill 
matter, if you wish; it 1s import: ant. 

Senator Hicxenroorer. | think if you can do so in a couple of 
minutes you may. I have violated the copper-riveted rule which I laid 
down this morning because we had three witnesses in opposition this 
afternoon, and the big majority of witnesses today have been in favor 
of the matter, and I thought it was only fair to give a little more time 
for a fuller exposition and exploration ‘of the opposition point. 

Mr. Warner. Thank you, sir. 

Senator Hickennoorrer. We have not tried to call a 10-minute limit 
on this. 

PIRATED WORKS 


Mr. Warner. On the matter, as I say, I went to England when I 
was Register of Copyrights and asked for any book, any evidence 
they hs id of any heal which had been published in the United States 
in violation of the English author’s rights, not merely of American 
copyright, since 1920. They were able to give me only one. 

I asked American publishers for the same thing on British books 
that the copyright was being violated, and I could not find any. 

I went down to South America, and I went through the book stores 
and I found American books there published in Spanish. I took 
down their names, the American name of the book and the name of 
the American publisher, and I wrote to these publishers and I asked 
whether they had authorized the translation. In every case they had. 

Senator Hicken.oorer. They had or had not? 

Mr. Warner. They had. 

In other words, I think, as a practical matter, piracy at this day 
1s nonexistent. 

Now, the reason it is not existent is, in my opinion, the situation in 
the stores. Let us suppose I produced a work of Winston Churchill— 
because I was convinced that I lawfully might—and I offered it to 
the various book stores; not a book store would take it because they 
would say if they did the next time they went to the big publishing 
house upon whom they were dependent for books, that big publish- 
ing house would not give them any books. 

So we have an agreement among the trade which prevents it. 
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Also, there is avery lose onnection between American and English 
publishers for a division of the world market between them. 


Pik WORKS OF SIR WINSTON CILDURCHILL 


But to get ba k to the Churchill matters, he had to print in the 
lnited States in order to vel copy rioht. He had a little difficulty, 
o the five lawyers 11 volved came down to the cop) right office and 
discussed the matter ith me and I expr uned to them how to proceed, 
and that is how So got the copyr vht in the manner in which I 
recommended. 

I was told that $1 million were involved, and told I might charge a 
large fee. 

I said I was an — over of the United States Government and I 
thought a fee was ent ely improper, but I would be willing to accept 
a letter of thank ese Winston ( ‘hure hill, which I received, and I 
treasure among my most valuable possessions. 

Now, he had to have his work printed in the United States to keep 
his copyright. He had a contract with the Luce people in which, 
perhaps, $1 million damages, they would have had to pay, if the copy- 
right had not been valid in this country. Now, I went over at the 
time of my last test imony, some hundred or two English books printed 
in this country within the last year, and checked the price in London 
and the price in New York, and J found the New York price to be, 
In every instance, nearly double. 

Also, you see, if you print it in England only, you would only have 
to set type once, and you would save enormously on the printing costs, 
so I believe that if we did away with this manufacturing clause, what 
would appel would | e the Ie ne@lish authors’ books which are now 
printed in the United States would be printed in England, and the 
American people would lose the work, and I do not think American 
publishers would lose at all beeause, I think, the books would now 
be cheaper and the publishers who have connections with the English 
firms, the big important publishers, would all make money on the deal, 
but they would not have their books printed here. 

But, I said that is not, to my mind, the import: nt thing in this. I, 

a person who has been working in the field of scholarship and in the 
field of influencing foreign opinion, am most eitaweidadl in, and the 
thing that is most important in my mind, is our putting ourselves in 
a good competitive position in this struggle with Russia for the minds 
of men the world over, and that is why I do not like it. 

I would not like this law any better if you kept the manufacturing 
clause in it. I do not want the public domain of all foreign works 
done away with, and American authors and American scholars put at 
a disadvantage compared with those in Russia, Czechoslovakia, and 
so on. 

I was asked, for instance, in the war to find out what the bridges 
would hold, and so on, in Yugoslavia. 

Now, the same thing, suppose we are going into Indochina? Our 
forces will need lots of information and need Americans all over the 
country working on that to get the information, = if we had a copy- 
a law which said that you have all got to go to the Library of 
Congress, that you have all got to learn the various languages of that 
country in order to get the information, it would just be impossible. 


y 
1 
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Thank you, gentlemen. Excuse me for taking so much time. 
Senator Hicken.oorrr. ‘Thank you. 
(The article by Mr. Warner referred to follows :) 


{Reprinted from Wisconsin Law Review, May 1952] 
THe UNESCO UNIVERSAL COPYRIGHT CONVENTION 
By Sam B. Warner* 


In Paris last June, the Copyright Committee of the Sixth Session of Unesco’s 
General Conference adopted the Vreliminary Draft of the Universal Copyright 
Convention.’ The purpose of this article is to consider the advisability of the 
United States joining this Convention, if its final draft contains provisions similar 
to those now included in Article 3. 

Article 3° leaves each contracting state free to require any conditions of copy- 
right it wishes as to works first published in it or written by its nationals. A 
contracting state is also allowed to prescribe procedural formalities for the 
enforcement of copyright protection in its courts. But as to all works written 
by foreigners and first published abroad, Article 3 provides that any formalities 
required as a condition of copyright by the law of any contracting state shall be 
satisfied : 
= if all the copies of the work from time of the first publication bear the 
symbol ©, accompanied by the name of the copyright proprietor and the year of 
the first publication ; this notice shall be placed in a manner and location designed 
to give reasonable notice of reservation of copyright.” 

Krom 1S02 until the Act of 1909," the American copyright law always required 
the performance of two conditions precedent to the obtaining of copyright: first, 
placing the statutory notice in the work and second, registering with the pre- 
scribed governmental agency Section 19 of the Act of 1909 as amended ° permits 
using © as the copyright symbol only in the case of works classified in Section 5 


*A. B., 1912, LL. B., 1915, S. J. D., 1928, Harvard University ; professor of iaw, Harvard 
Law School, 1929-1945; U. S. Register of Copyrights, 1945-1951. 

Published in vol. 4, no. 3, UNESCO COPYRIGHT BULLETIN. Copies may be obtained from 
the Director-General of Unesco (attention of Copyright Division), 19 Avenue Kléber, Paris, 
France 

* Unfortunately Article 3 is not the only objectionable feature of this Convention It is, 
however, the only one that will be ce idered in this paper Among other undesirable 
provisions are the following: (a) Article 4 leaves member states free to increase indefinitely 
the period of copyright protection, but forbids them to decrease it below twenty-five years 
As Professor Zechariah Chafee, Jr., pointed out in Reflections on the Law of Copyright, 
45 COL. L. REV, 5038, 719 (1945), if present copyright periods are wrong, they are probably 
too long rather than too short. (b) The Protocol relating to Article 15 provides that if a 
country is a member of both the Universal Copyright Convention and the Berne Conven- 
tion, but later withdraws from the Berne Convention, other countries that are members 
of both conventions bind themselves not to give its works the protection afforded by the 
Universal Copyright Convention (c) Article 5 does not give states in which a copyrighted 
work is not circulated the freedom that they may need in securing translations (d) Article 
14 (3) provides that in case of discrepancies the French text of the Convention shall prevail 

ver the English text 

The complete text of Article 3 is 

1. Any Contracting State which, according to its national law, requires as a condi- 
tion of copyright the compliance with formalities such as deposit, registration, notice, 
notarial certificates, payment of fees or manufacture in the national territory, under 
takes to regard the requirement as satisfied with respect to a work protected in accord- 
ance with the provisions of the present Convention, first published outside its territory 
and the author of which is not its national, if all the copies of the work from the 





time of the first publication bear the symbol © accompanied by the name of the copy- 
rht proprietor and the ear of first publicatior this notice shall be placed in a 
manner and location designed to gi reasonable notice of reservation of copyright 





2 aragraph shall not preclude any Contracting State from requiring 


I 
formalities or other conditions for the acquisition and enjoyment of copyright in 
respect of works first published in its own territory or works of its own nationals 
wherever published 
The provisions of paragraph 1 shall not preclude any Contracting State from 
providing that a person seeking judicial relief must comply with procedural require 
ments, such as that the complainant must appear through domestic counsel or that 
the complainant must deposit with a court or administrative office, or both, a copy of 
the work involved in the litigation. 
#35 Stat. 1075 (1909). 
DRONE, LAW OF PROPERTY IN INTELLECTUAL PRODUCTIONS, ¢. 5 (1879); WerIL, AMERI- 
CAN COPYRIGHT LAW, ec. 2 (1917) 
® Codified by 61 Stat. 652 (1947), as United States Code, Title 17. Sections 211 and 215 
have been since amended the Act of April 27, 1948, 62 Stat 2 (1948). Sections 
101 (f), 102, 103, 110, and 111 were repealed by the Act of June 25, 1948, 62 Stat. 992 
(1948). The Act of June 3, 1949, 63 Stat. 153 (1949), amended sections 16, 22, 23, and 
215 See 17 U. S. C. § 1 et seg. (Supp. 1951). 


e Phe foregoing 
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(f to k), that is maps, works of art, drawings or plastic works of a scientific 
or technical character, photographs, prints and pictorial illustrations. In the 
case of all other classes of works, the word “copyright” or the abbreviation 
“copr.” is required. Section 20 provides in part: 

“The notice of copyright shall be applied, in the case of a book or other printed 
publication, upon its title page or the page immediately following, or if a peri- 
odical either upon its title page or upon the first page of text of each separate 
number or under the title heading, or if a musical work either upon its title 
page or the first page of music.” 

The requirement of the Act of 1909 as to registration is found in Section 18, 
which provides in part: 

“After copyright has been secured by publication of the work with notice of 
copyright as provided in Section 10 of this title, there shall be promptly deposited 
in the copyright office * * * two complete copies of the best edition thereof 
then published, or if the work is by an author who is a citizen or subject of a 
foreign state or nation and has been published in a foreign country, one complete 
copy of the best edition then published in such foreign country. * * * 

An American must pay a registration fee of $4, but Section 215 exempts a 
foreigner from this payment, if within six months from first publication abroad 
he sends to the copyright office two copies of bis work, instead of the one copy 
required by Section 13, and a catalog card. 

From 1909 until 1939 it was assumed that, although publication with notice 
was now the only condition precedent to the obtaining of copyright, prompt regis- 
tration was a condition subsequent. In 1939 the Supreme Court of the United 
States decided the famous Washingtonian Publishing Co. v. Pearson case.” The 
Court held that the copyright was obtained by publication with notice and that 
registration at any time before the commencement of the suit was sufficient to 
create a right to sue. The only sanction for prompt deposit was stated to be 
the right of the Register to demand copies and both declare the copyright void 
and sue for the penalty, if they are not forthcoming.’ This decision against the 
author of “The Nine Old Men” has been severely criticized. However, it has had 
practically no effect on the habit of authors and publishers of newspapers, maga- 
zines and books of registering their works promptly after publication. It and 
a number of other cases, among which is that of Heim v. Universal Pictures Co® 
decided by the Circuit Court of Appeals of the Second Circuit, indicate that in a 
number of respects our copyright law needs clarification either by an act of 
Congress or another decision of the Supreme Court. To consider them here, 
would, however, take us far afield from the Unesco Universal Copyright Con- 
vention. 

The most significant difference between the copyright law of the United States 
and that of Great Britain and many other foreign countries is that under their 
law almost all the writings of an author come under copyright protection,” while 
under our law large bodies of writing never receive copyright protection and 
so are immediately available for use without the necessity of securing the 
permission of the copyright owner.“ Our law forbids copyrighting publications 
of the United States Government.” Very few state, county, or municipal publica- 
tions are copyrighted. Less than one-half of one per cent of the newspapers are 
copyrighted, though many columnists and comic strip writers copyright their 
products separately so that they will be protected even when appearing in an 
uncopyrighted newspaper. The bulk of the other periodicals and of the pam- 
phiets are also uncopyrighted. Of course, the few thousands of foreign works 
copyrighted each year are but an infinitesimal fraction of the number published.” 


7306 U. S. 30 (1939). 

®*See 17 U. S. C. § 14 (Supp. 1951). 

®154 F. 24 480 (2d Cir. 1946). 

” Copyright Act, 1911, 1 & 2 Gro. 5, c. 46, §§ 1 (1) & 23. For the law in other countries, 
See 1 Lapas. THE INTERNATIONAL PROTECTION OF LITERARY AND ARTISTIC PROPERTY, 
§§ 124-6 (1938) 

434 A. B. A. J. 459, 461 (1948). 

#217U. 8. C. § 8 (Supp. 1951). 

** During the decade 1940—49, the annual average number of books registered in the U. S. 
Copyright Office was: American books, 19,183, foreign books in foreign languages, 1,840, 
and foreign books in the English language, 641 (ANNUAL REPORTS OF THE REGISTER OF 
COPYRIGHTS). Practically no forein periodicals or pamphlets were copyrighted. The 
number of books published in England in 1950 was 17,072 [The Bookseller, Jan. 6, 1951]: 
the number in France in 1948 was 14,143 [Book PURLISHING: FRANCE, WORLD TRADE IN 
CoMMOpDITIES (U. 8S. Dept. of Commerce, March 1950)] and the annual average for Soviet 
Russia was about 29,000 [Book PuBLISHING IN Soviet Russia (translated by H. L. Shadick. 
American Council of Learned Societies, 1948) }. : 
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Article 3 of the Unesco Convention is fuzzy in its wording. By its terms, it 
applies only to formalities that are “a condition of copyright.” However, it is 
undoubtedly intended to do away with our requirements of registration, and of 
American manufacture in the case of books and periodicals in the English lan- 
guage."* Neither of these requirements of our law is strictly speaking “a condi- 
tion of copyright.’ Nevertheless, if the Unesco Convention does not abolish these 
requirements as to foreign works, very few countries of the world, which are 
likely to join the Convention, have anything to gain by joining. They nearly all 
have at the present time copyright relations with United States * which, except 
for the requirements of registration and American manufacture, are just as 
satisfactory as they would be if we were all members of the Universal Copyright 
Convention. The United States is, moreover, the only potential market that has 
such requirements. 

Another assumption which it is safe to make is that Article 3 will, if we join 
the Convention, result in many foreign works coming under copyright protection 
in the United States which would otherwise be in the public domain. The issue 
is, therefore, whether it is to our advantage to greatly increase the number of 
foreign works which are under copyright protection in our country. This ques- 
tion will be considered both from the point of view of the purpose of copyright 
and from that of the practical effect of thus reducing our public domain. 

Copyright is the right of an author or his assigns to exclude others from mak- 
ing copies of his works.” If we omit from consideration the Act of 1672 of the 
General Court for Elections of the Company of the Massachusetts Bay in New 
England,” the first general Anglo-American copyright act_is the Statute of Anne 
of 1710," enacted for the prevention of literary piracy and “the encouragement of 
learned men to compose and write useful books.” Copyright exists in the United 
States by virtue of Section 8 of Article I of the Constitution and of the statutes 
implementing it. Section 8 reads: 

The Congress shall have power . . . To promote the Progress of Science and 
useful Arts, by securing for limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries. 

In the Anglo-American world, the law seldom prevents copying. Except as 
extended by the law of trade-marks and of unfair competition, limitations on 
the right to copy are almost entirely confined to writings and inventions. The 
person who built the first Cape Cod Cottage or the first house of some other style 
secured no right to prevent other people from copying it. The copying of styles 
in clothes and automobiles is notorious. Copying plays an important role in 
everything we think and do. It is normal; permitted a thousand times for every 
once it is forbidden. Copying, as well as originality, is essential for the progress 
of science and the useful arts. 

As the report of the committee on the bill which became our present law—the 
Copyright Act of 1909—put it: 

The enactment of copyright legislation by Congress under the terms of the 
Constitution is not based upon any natural right that the author has in his writ- 
ings, for the Supreme Court has held that such rights as he has are purely 
statutory rights,” but upon the ground that the welfare of the public will be 
served and progress of science and useful arts will be promoted by securing to 
authors for limited periods the exclusive rights to their writings. The Constitu- 
tion does not establish copyrights, but provides that Congress shall have the 
power to grant such rights if it thinks best. Not primarily for the benefit of 
the author, but primarily for the benetit of the public, such rights are given. 


™ Required by 17 U. S. C. § 16 (Supp. 1951). 

%On August 1, 1951, the Department of State published INTERNATIONAL COPYRIGHT 
RELATIONS OF THE UNITED STATES OF AMERICA, which lists the proclamations, treaties, and 
conventions establishing copyright relations between the United States and fifty-two other 
countries. 

1° For Film Corp. v. Doyal, 286 U. S. 123 (1932) ; Jewellers Circular Pub. Co. v. Keystone 
Pub. Co., 281 Fed. 83 (2d Cir. 1922) ; Copyright Act, 1911, 1 & 2 GEo. 5, ¢. 46, § 1 (2). 

RECORDS OF THE GOVERNOR AND COMPANY OF THE MASSACHUSETTS BAY IN NEW 
ENGLAND, part 2, 527 (Shurtleff ed. 1854): ‘“‘In answer to the petition of John Usher, the 
Court judgeth it meet to order, and be it by this Court ordered and enacted, that no printer 
shall print any more copies than are agreed and paid for by the owner of the said copy or 
copies, nor shall he nor any other reprint or make sale of any of the same, without the said 
owner's consent, upon the forfeiture and penalty of treble the whole charges of printing, and 
paper, ete., of the whole quantity paid for by the owner of the copy, to the said owner or 
his assigns.” (The spelling is modernized.) 

SS ANNE ¢c. 19. (1710). 

” White-Smith Music Pub. Co. v. Apollo Co., 209 U. 8. 1, 15 (1908) and cases there cited. 
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Not that any particular class of citizens, however worthy, may benefit, but be- 
cause the policy is believed to be for the benefit of the great body of people, in 
that it will stimulate writing and invention, to give some bonus to authors and 
nventors. 

In enacting a copyright law Congress must consider, as has been already 
stated, two questions: first, how much will the legislation stimulate the producer 
and so benetit the public; and, second, how much will the monopoly granted be 


detriment to the public? The granting of such exclusive rights, under the 
proper terms and conditions, confers a benefit upon the public that outweighs 
the ¢ s of the emporary TOnOpoly 

The ideal copvright law is thus the one that contains the exact mixture of 
stimulus to the author and of freedom to copy which is most advantageous in 
tl me and place Undoubtedly the mixture most desirable for 
the United States today would not have been ideal a century and a half ago. 
At that time, our pressing need was to secure English books at a price we could 
afford to pay, which meant at a cost below that at which they could be purchased 
from the authorized English publisher. We gave no copyright protection to 
KE s] | until 1891 Similarly today many countries which are less 


advanced than we in literary production have more to gain by copying foreign 
writings than bv stimulating creativeness within their borders. The Mexican 





opyright law, for example, limits the protection afforded foreign works unless 
they are made available in Mexico in Spanish at a price Mexicans can afford to 
pay.” 

Nobody, to my knowledge, has ever contended that the progress of science and 





t arts would be promoted by our securing for our authors greater copy- 
right protection abroad. We are today one of the greatest, if not the greatest, 
producers of literary and scientific works. Our music and motion pictures circle 


the rb Che productivity of our authors is not curtailed by fear of the unau- 
thorized use of their works in some foreign country In fact, the American 
market for most writings is so great that the possibility of foreign sales seldom, 
if ever, acts as an effective stimulus to writing. 


Chere are, on the other hand, strong reasons to believe that it would be harm- 
ful to us to have an appreciable increase in the number of foreign newspapers, 
magazines, pamphlets and books placed under copyright protection in the United 
States. This is, of course, what will happen if we and a number of foreign 
countries join the Unesco Universal Copyright Convention All works first 
published in any member country will then come automatically under copyright 
protection in the United States, provided only that the printer places on them 
in some prominent place a ©, accompanied by the name of the copyright pro- 
prietor and the year of first publication. This act will secure copyright protection 
in the United States even if no copy of the work ever reaches this country. <A 
country which, like those behind the Iron Curtain, forbids the export of its books 
would thus lose nothing by joining the Unesco Convention Several countries 
behind the Iron Curtain have maintained their membership in the Berne Union ™ 
and it is reasonable to expect that some of them might join the Unesco Conven- 
tion because of the assistance their membership would give them in preventing 
the circulation of their books abroad. 

Che importance to the United States of securing, translating and utilizing 
pers, magazines, pamphlets and books from foreign countries is very 
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great. We are now engaged in a great struggle that may last for decades and 
which will be decided by weapons very different from those now being used in 
Korea. The potential combatants are all the nations of the earth and final vie 
tory may come to the side which progresses fastest in science and has the greatest 
ability to deal with far-off peoples and their problems. We need, therefore, access 
to all types of writings from all countries on both sides of the Iron Curtain. Our 
enemies secure our writings and we shall be severely, perhaps fatally, handicap- 
ping ourselves if we do anything to prevent our obtaining and using theirs. 

To make clear the difference which our entry into the Unesco Convention will 
make in our utilization of foreign material, let us assume that a consignment of 
newspapers, magazines, pamphlets, and books, all marked with the copyright 
symbol, is received from a foreign country which is also a member of the Unesco 
Convention. Each step in the utilization of that material will be discussed in 
the light of what we can now lawfully do and what we could do if we were mem- 
bers of the Convention. It will be assumed that the material came from Czecho- 
slovakia, but the only significance in the side of the Iron Curtain from which the 
material came is that if it came from the other side it is certain that we could 
not get permission to utilize it. If it came from our side of the curtain, it still 
might be impossible to secure the consent of the author or to do so within any 
practical time period. 

The first thing that it would be desirable to do with this hypothetical collection 
of printed matter would be to list it with a descriptive sentence or two under 
each heading the way books are now described in Publishers’ Weekly. This can 
now lawfully be done as was held in Ricordi & Co. v. Mason.” A line or two 
describing a writing is not another version of it. 

When interested Americans receive this list a number of them would doubtless 
write for photostatic copies of various items. The demand for photostatic copies 
of items in American libraries is now very great: Several libraries handle each 
year thousands of requests for photostats of uncopyrighted materials. Under 
the present law all requests for photostats of this Czech material could lawfully 
be granted, because it is not under copyright protection in the United States. 
Once we and Czechoslovakia join the Unesco Convention, our law will not allow 
photostats of the Czech material without the consent of the copyright owner.” 
The only way an interested American could get access to this material would be 
to go to wherever it is kept or have it sent to him. 

Any American who was fortunate enough to see this material and who could 
read Czech might lawfully write a review of any of it for publication. In 
writing his review he would have to bear in mind that the fact that this material 
was inaccessible to most American scholars, because of our being members of the 
Unesco Convention, would not justify him quoting so extensively from any of the 
articles, or so summarizing them, that his review might take the place of the 
article reviewed.” Of course, as long as we are not members of that Convention, 
an American may write any type of review or summary he wishes. 

At present an American depository of this material can lawfully have it trans- 
lated into English for the use of Americans who cannot read Czech, but once we 
join the Unesco Convention the works will be under copyright protection and 
hence not translatable without the consent of their authors.” 


4201 Fed. 182 and 184 (S. D. N. Y. 1912), aff. 210 Fed. 277 (2d Cir. 1913), but ef. Mac- 
millan Co. v. King, 3 Fed. 862 (D. Mass. 1914) 

Photographing was held to be copying in Sub-Contractors Register, Inc., v. McGovern’s 
Contractors and Builders Manual, Ine., 69 F. Supp. 507 (S. D. N. Y. 1946): Bracken v 
Rosenthal, 151 Fed. 186 (C. C. N. D. Il 1907) Copying in shorthand also violates copy- 
right, Nicols v. Pitman, 53 L. J. Ch. 552 (1884). On the desirability of allowing micro 
filming of articles and extracts from books, compare 87 SCHOOL AND Society 768 (1933) 
with 89 Scrence 219 (1939). The conditions under which the Joint Committee on Mate 
rials for Research and the National Association of Book Publishers consider it proper for a 
library to make photostats are stated in 128 PUBLISHERS’ WEEKLY 1665 (1935) 

®* Kane vy. Penn. Broadcasting Co., 73 F. Supp. 307 (BE. D. Pa. 1947) : Hill v. Whalen & 
Martell, 220 Fed. 359 (S. D. N. Y. 1914) : Johnstone v. Bernard Jones Publications [ 1938}, 
2 All E. R. 37 (Ch. D.): Campbell v. Scott, 11 L. J. Ch. 166, 59 Eng. Rep. 784 (1842) Bell 
v. Whitehead, 3 Jur. 68, 8 L. J. Ch. 141 (1839): Whittingham v. Wooler, 2 Swans. 428, 
36 Eng. Rep. 679 (1817): Wilkins v. Aikin, 17 Ves. Jun. 422, 34 Eng. Rep. 163 (1810); 
Roworth v. Wilkes, 1 Camp. 94, 170 Eng. Rep. S889 (1807) See also Case Note, 15 So 
Cauir. L. Rev. 249 (1942): Karll v. Curtis Pub. Ce., 39 F. Supp. 886 (E. D. Wis. 1941) 
Broadway Musie Corp. v. F-R Publishing Corp., 31 F. Supp. 817 (S. D. N. ¥. 1940) 

717 U. S. Cc. § 1 (b) ineludes among the exclusive rights of the copyright owner the 





right to ‘‘make any other version thereof, if it be a literary work.’”” Summaries and abridg 
ments are included under other versions, Macmillan Co. v. King, 223 Fed. 862 (D. Mass. 
1914). Paraphrasing is also copying, Meccano v. Wagner, 234 Fed, 912 (S. D. Ohio 1916), 


modified on other grounds, 246 Fed. 603 (6th Cir. 1918). A good analysis of the English 
cases on abridgments, which are more liberal than ours, is that in COPINGER AND SKONB 
JAMES, LAW OF COPYRIGHT 129 et seq. (8th ed. 1948). 
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Suppose that among this material we have obtained there are some dictionaries, 
directories, and maps which it is important for us to make available in English. 
It will undoubtedly be impossible to secure in time the permission of the foreign 
authors, just as it proved to be for similar Korean works in the recent emergency. 
If we and the country in question have both joined the Unesco Universal Copy- 
right Convention, these works, assuming that they contain the requisite copy- 
right notice—will be of little use to us. True, we may, as held by the Supreme 
Court in International News Service v. Associated Press,” use the information 
in them as “tips.” that is as a means of leading us to original sources in the t 
public domain which we might not otherwise have known about or thought to 
consult. We can also make our own dictionaries, directories, and maps, using 
the foreign ones merely for the purpose of checking, in accordance with the rule ' 
laid down in 1908 by the Supreme Court in Dun v. Lumbermen’s Credit Asso- 
ciation.” But as pointed out by the Sixth Circuit Court of Appeals in W. H. 
inderson Co. v. Baldwin Law Publishing Co.” this doctrine does not make it 
lawful to take information from another copyright work, check it for accuracy, 
and then publish it 

A similar difficulty would confront us in the use of foreign news items, if we 
joined the Unesco Convention. Certainly news is in the public domain.” The As- 
sociated Press could use any copyrighted news report as a tip and have its 
reporter investigate the happening,” if the event occurred on our side of the 
Iron Curtain. This does not mean, however, that it could lawfully, without an 
independent investigation of its own, rewrite the news report and supply it to 
our press.“ As pointed out by the House of Lords in Walter v. Lane, * the fact 
that the whole world may report and publish a political speech does not justify 
the defendent in copying the plaintiff's copyrighted report of that speech. Any 
country that wished to prevent the publication of news from its copyrighted news 
reports, would seem able to do so. 

If it would impede the progress of our science and useful arts for us to join 
the Unesco Convention, would joining be equally harmful to England? If so, 
why has not membership in the Berne Union blighted English literature and 
science? The answer as to the past is easy. England has been benefited, not 
harmed, by membership in the Berne Union. Whether during the next half 
century England will find it advantageous to belong to the Berne Union and to join 
the Unesco Convention is more doubtful. In the past the authors of one country 
have always been glad to receive the extra reputation and compensation that 
eame from the introduction of their works into a foreign country. Now that 
Iron Curtain countries are forbidding the export of their works the copyright 
law of the free countries must provide for the use of foreign works without the 
consent of their authors. Membership in the Unesco Convention would not 
hinder England as much as it would hinder us in securing foreign works. Never- 





8248 U. S. 215 (1918) For the English law, see Moffatt & Paige, Ltd., v. Geo. Gill & 
Sons, Ltd., 84 L. T. 452 (Ch. D. 1901); Morris v. Wright [1870]. L. R. 5 Ch. App. 279; 
Pike v. Nicholas [1869], L. R. 5 Ch. App. 261; Kelly v. Morris [1865-6], L. R. 1 Eq. 697, 
702 (1866 

7200 U.S. 20 (1908), adopting statement from the opinion below, 144 Fed. 83 (7th Cir. 


1906) 

27 F. 2d 82 (6th Cir. 1928) See also Jeweller’s Circular Pub. Co. v. Keystone Pub. > 
Co., 281 Fed. 88 (2d Cir. 1922): Sampson & Murdock vy. Scaver-Radford Co., 140 Fed. 539 
(1st Cir. 1905) : Scott v. Stanferd [1866-7], L. R. 3 Eq. 718 (1867) ; Jarrold v. Houlston, 


> K.A& J. 708, 69 Eng. Rep. 1294 (1857) 
International News Service v. Associated Press, 248 U. S. 215, 234, 239, 241 (1918). 

But it does not follow that an account of an item of news cannot be copyrighted. If it is, 
it does not seem that the news in the article stands, in the absence of statute, on any differ- 
ent footing from the article’s style or any non-news information it may contain. What 
is copyrighted is not the style, the ideas, nor the news, but the writing itself. In cases of 
infringement the issue is always whether the writing has been copied, including being 
copied by abridgment or summarization If it has been to an extent larger than that per- 
mitted by fair use, the copyright has been violated regardless of the subject matter of the { 
writing Chicago Record-Herald Co. v. Tribune Ass'n, 275 Fed. 797 (7th Cir. 1921); t 
Walter v. Steinkopff [1892], L. R. 3 Ch. 489, 61 L. J. 521; Cate v. Devon & Exeter Consti- 
tutional Newspaper Co., L. R. 40 Ch. D. 500 (1889); Cox v, Land & Water Journal Co., 
L. R. 9 Eq. 324, 39 L. J. Ch. 152 (1869); J. A. Strahan in 1900 Law Mae. & Rev. 45. 
Cf Thompson vy. Gernsback, 94 F. Supp. 453 (S. D. N. Y. 1950); Tribune Co. of Chicago 
v. Associated Press, 116 Fed. 126 (C. C. N. D. Ill. 1900) ; Oldhams Press y. London & Pro- 
vincial Sporting News Agency, 79 (2) So. J. 541 (1935) ; Recent Decision, 22 Va. L. Rev. 
586 (1936) : Copyright in Sporting News, 79 (2) Sox. J. 600 (1935) 

* International News Service v. Associated Press, 248 U. S. 215 (1918): Frank Thayer, 
Legal Rights for News, 24 A. B. A. J. 17 (1938) 

“ Golding v. R. K. O. Radio Pictures, 193 P. 2d 153 (Calif. D. C. of A. 1948), and cases 
in notes 31 and 32 supra 

“69 L. J. Ch. D. 699 (1900). See also Toksvig v. Bruce Pub. Co., 181 F. 2d 664 (7th Cir. 
1950) 
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theless, some changes in English copyright law would seem necessary to cope 

with the embargo of the Iron Curtain countries on the exportation of their 

writings. 

Different countries endeavor in different ways to secure a satisfactory balance 
between the needs of stimulating authorship and of granting freedom to copy. 
We discourage placing works under copyright by our requirements of notice and 
of registration accompanied by a fee. But we have a restricted doctrine of fair 
use * and allow substantial statutory damages, even though the plaintiff cannot 
prove that he has been damaged in the slightest degree.” 

England gives copyright automatically on the creation of the work. The 
author need neither place a copyright notice on his work nor register it in any 
government office,” though in the case of certain classes of works he must supply 
from one to six copies for the use of designated libraries.“ Even the Crown has 
copyright.” But England balances the ease of securing copyright by allowing 
no statutory damages. An author gets only the damages he can prove he has 
sustained. 

The American copyright law is very severe on innocent infringers.” Ignor- 
ance of the existence of the copyright is no defense. A man who copies from a 
pirated work which contains no copyright notice is liable to the copyright owner, 
as was the defendant in Altman v. New Haven Union Co." Section 8 of the 
English Copyright Act, 1911, was apparently aimed at alleviating this situation, 
for it provides that no damages can be obtained if the infringer was neither 
aware of the existence of the copyright nor had reasonable grounds to suspect 
its existence. Unfortunately, the section has been so interpreted as to allow 
it almost no scope.” 

The English protect their copiers by a doctrine of fair use that is both more 
extensive and more definite than ours. The English Copyright Act, 1911,“ pro- 
vides that the following acts shall not constitute an infringement of copyright: 

1. Newspaper report of an address of a poltical nature made at a public 
meeting. 
2. Newspaper report of a public lecture, unless that is prohibited by writ- 
ten notice. 

3. “Any fair dealing with any work for the purposes of private study, 

research, criticism, review, Or newspaper summary.” 

As to foreign works from countries that are members of the Berne Convention, 
the English also have the right: 

4. To treat in any manner they wish “news of the day” or “miscellaneous 
information having the character of mere items of news.” “* 

As soon as England and the other Berne countries have ratified the 1948 Brus- 
sels Revision of Berne, another right will be added as to all material from 
Berne countries: 

5. “It shall be permissible in all countries of the Union to make short 
quotations from newspaper articles and periodicals, as well as to include 
them in press summaries.” “ 

The combination of a lack of statutory damages and this certain and liberal 
doctrine of fair use make it relatively safe for England to continue in the Berne 
Union and to join the Unesco Convention. At any rate, England can join the Uni- 
versal Copyright Convention with much less risk of impeding the progress of 
its science and useful arts than that to which similar action would subject ours. 

It has been suggested that we should join the Universal Copyright Convention 
in the interest of those of our authors whose works have a market abroad. It 
is said that if we do not joint this Convention there is danger that foreign coun- 





* There is no provision in our copyright law on fair use. A comparison of the American 
cases in the notes with the English cases and the English statute will show how much more 
restricted and uncertain our doctrine of fair use is than the English. 

17 U. S. C. § 101 (Supp. 1951); Douglas v. Cunningham, 294 U. S. 207, 209 (1935); 
Toksvig v. Bruce Pub. Co., note 34 supra. 

37 Copyright Act, 1911, 1 & 2 GEO. 5, ¢. 46 

* Copyright Act, 1911, 1 & 2 Gro. 5, ¢. 46, § 15 

*” Copyright Act, 1911, 1 & 2 GEO. 5, ¢. 46, § 18. See also CopInceR & SKONE JAMES, LAW 
or COPYRIGHT, pt. 3, c. 6 (8th ed. 1948) 

* Buck v. Jewell-LaSalle Realty Co., 283 U. S. 191 (1931) ; Chafee, 45 Co... L. Rev. 503, 
526-7 (1945): Comment, 47 YALE L. J. 433, 447-8 (1938); Note, 51 Harv. L. Rev. 906, 
918 (1938). 

1254 Fed. 113 (D. Conn. 1918). See also Gilmore v. Anderson, 38 Fed. 846, 849 (C. C. 
S. D. N. Y. 1889). 

“Lane v. Associated Newspapers [1936], 1 K. B. 715, 1 All E. R. 379 (1936). Of. 
Hawkes & Son v. Paramount Film Service, 1 Ch. 5938 (1943). 

81 & 2 Geo. 5, c. 46, §§ 2 and 20. 

4 BERNE CONVENTION, ART. 9 (3). See also ART. 9 (2). 

©1948 BRUSSELS REVISION OF BERNE, ART. 10 (1). 
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tries will fail to give our authors the copyright protection that they give those 
of other countries.” <A similar argument has been made many times in the past 
to get us into the Berne Union.” But since our failure to join Berne has never 
in the past caused discrimination against us, it is unlikely that our failure to 
join the Unesco Couvention will cause nations to discriminate against us, espe- 
cially in view of the fact that we enjoy the position of the leading world power 
or at least share it with our Soviet rival. 

It is also said that we must join the Unesco Convention so as to secure auto- 
matic copyright in foreign countries for the works of our authors. It is argued 
that if we do not, some of our authors will not realize in time that their works 
will sell abroad and therefore not take the steps necessary to protect them. This 
has happened many times in the past and probably will continue to happen in 
the future The very fact that these authors did not act to protect their foreign 
market shows that the hope of it was not one of the considerations that motivated 
them to write. In other words, the progress of science and useful arts would not 
have been promoted had we given them automatic copyright abroad. 

It is, of course, regrettable whenever one of our authors loses potential foreign 
royalties, even if the loss is due to his own negligence Everything else being 
equal, the less effort and acumen that are required to comply with the law, the 
hetter the law is. Unfortunately, however, everything else is not equal. Our 
Constitution gives Congress power to grant copyright only to promote the prog 
ress of science and useful arts 

We might, of course, pass a statute on fair use as broad as the English statute 
or preferably a little broader. We might also repeal our law as to statutory 
damages. If we did these two things, we could join the Unesco Convention 
without favoring authors at the expense of copiers to an extent that would 
impede the progress of science and useful arts. Another way we could get in 
a position to join this Convention would be to combine a broad statute on fair 
use with a statute requiring foreign authors to make their works available in 
cur country, if they want copyright protection here. This is the Mexican 
approach.” 

For the United States to join the Universal Copyright Convention without first 
changing its domestic copyright law would not be in the public interest. In view 
of the present world situation and our need for scientific, economic, and cul- 
tural information from many foreign countries, the statement that it would not 
be in the public interest for us to join the Universal Copyright Convention with- 
out first Changing our copyright law is probably a gross understatement. Join- 
ing that Convention might well result in cutting us off from information that 
is vital for victory in the present world struggle. 


Senator Hicken toorver. The next witness is Mr. Sidney William 
Wattenberg, of New York City, an attorney, who represents the Music 
Publishers Association, Music Publishers Protective Association, and 
the National Musie Council. 

Mr. Wattenberg ? 


STATEMENT OF SIDNEY WILLIAM WATTENBERG, REPRESENTING 
NATIONAL MUSIC COUNCIL, INC., MUSIC PUBLISHERS PROTEC- 
TIVE ASSOCIATION, INC., AND MUSIC PUBLISHERS ASSOCIATION 
OF THE UNITED STATES, INC. 


Mr. Warrenserc. My name is Sidney William Wattenberg. I am 
an attorney, residing in New Rochelle, N. Y., and I represent the trade 
associations of the music publishing industry. 


© Testimony of Dr. Luther H. Evans, Librarian of Congress, at hearings on H. R. 4059, 
S2nd Cong., Ist Sess. (1952), before the House Committee on the Judiciary, Subcommittee 
3, on January 28, 1952 

‘ Testimony of Thorvald Solberg in “International Convention of the Copyright Union,” 
Senate Committee on Foreign Relations, 75th Cong., Ist Sess. 46 (1937): Testimony of 
Hon. Robert V. Johnson in “International Copvright Union,’ Senate Committee on Foreign 
Relations, 73rd Cong., 2nd Sess. 5 (1934): Testimony of Louis G. Caldwell in “General 
Revision of the Copyright Law,” Hearir before Committee on Patents. House of Repre- 
sentatives, 72nd Cong., Ist Sess. 1983 (1932): Report of Committee on Patents, House of 
Representatives: “Revision of the Copyright Law,” H. R. Rep. No. 1689, 71st Cong., 2nd 
Sess. 4 (1930) 

*See note 22 supra 
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There are two trade associations, one consisting of the publishers 
of popular music, or many of them, and the other consisting of many 
publishers of so-called standard works, educational, religious works, 
as distinguished from popular works. 

I also represent here the National Music Council, which is a non- 
profit membership corporation, consisting of some 44 organizations, 
national in scope and interested in music, and these associations, whic h 
represent creators, such as authors and composers, publishers, users, 
such as the radio and television broadcasters, music educators, music 
fraternities, are unanimous in their support of the convention and in 
the implementing S, 2559. 

I have filed a statement, which I respectfully request be made a 
part of the record. 

Senator Hickrennoorrer. It will be made a part of the record. 


PRESENT COPYRIGHT DIFFICULTIES 


Mr. Warrenserc. I am not going to repeat the many arguments 
that were offered by those supporting the ratification of the conven- 
tion this morning. 

The arguments of the three organizations I speak for are identical, 
and there is not very much that I can add at this point. 

However, I might say that I have been an attorney representing 
music publishers for practically 20 years, and I am quite familiar with 
the difficulties that these publishers have in protecting their rights 
abroad in their musical works. 

All these publishers have, in the nature of their inventory or their 
stock in trade, are their copyrights, and there is only one way of 
their realizing any income from their copyrights, and that is when 
they are recognized throughout the world. 

The sale and exploitation of copyrighted musical compositions in 
countries outside of the United States is a most important portion of 
the American publishers’ business today, and because American works 
have been received so well in the foreign countries, and because of 
technical developments, the amount of income which publishers collect 
and receive from foreign countries increases year by year and, of 
course, this revenue is divided by publishers with the author and 
composer, the American author and composer, who is the creator 
of the work, the one primarily responsible for it. 

Now, in order to get copyright, there has to be simultaneous publi- 

cation, and when you stop to consider the burden that that places 
upon the music publisher, who has a vast number of copyrights and 
who secures many copyrights each month, it at once becomes apparent 
that this isa truly great hardship. 

Copies of the work must be sent to a foreign country in sufficient 
time in advance of publication to perfect or to effect the simultaneous 
publication, and in most instances the American publisher must rely 
upon someone else because very few publishers have their own offices 
or branches in foreign countries. They are compelled to rely on 
someone else to effect the publication and that, of itself, is a hards ship. 

In many instances where you have a dramatic musical work, such 
as a Rodgers and Hammerstein work or a Cole Porter work, you have 
as many as 15 or 20 « copyright: able songs, songs which are to be copy- 
righted, must be copyrighted, from a single production, and when you 











102 UNIVERSAL COPYRIGHT CONVENTION 


stop to think that it is to the advantage of all concerned that the 
publication of the separate musical compositions from a stage produc- 
tion be held up so that they will be released to coincide with the 
presentation of the stage production in the foreign country, you find 
how the publisher and his author and composer are put in what we 
have heard today as a double-squeeze play, because he has to make 
a choice of either releasing the music in a foreign country prematurely 
or else taking a chance of losing his copyrights in foreign countries. 


MANUFACTURING CLAUSE DOES NOT APPLY TO MUSIC 


The one thing that I do want to emphasize is this: The so-called 
manufacturing clause does not extend to music. In other words, there 
is no restriction on music, it does not make any difference whether 
it is printed here or whether it is printed from plates engraved in a 
foreign country, and yet I understand that the music printers have 
a very flourishing business; they do not seem to be suffering, they do 
not seem to be discriminated against. 

No American publisher makes it a habit to print in foreign countries 
to avoid costs, and the printing costs of American publishers are 
rather substantial because of the number of works that they print and 
publish each month. 

I know that there are many, many American songs that are sold 
or assigned to foreign publishers on a royalty basis, and while J 
suppose the plates could be made available to foreign publishers, 
they have never been asked for, and the foreign publishers generally 
print their own foreign editions, and I also know that the converse 
is true, that those American publishers who obtain foreign works, 
works of foreign origin from foreign publishers, print their American 
editions of the musical compositions here. 

I know that to be a fact even where American publishers have affili- 
ations in England. English editions are printed there and American 
editions of the same song are printed here, and it is immaterial which 
is printed first. 

I think that the copyright law, the copyright field, is the wrong place 
to look for protection, if protection is needed. We are dealing with 
an intangible. Weare not dealing with shoes or automobiles. 

We are dealing with the most important means of the exchange of 
information and knowledge known to man and, as a matter of fact, I 
suppose you might say it is the only source, the only means, of spread- 
ing and exchanging knowledge and culture, and I do not feel that the 
Copyright Convention or domestic legislation is the place to impose 
restrictions for the benefit of any one class. I think the issue is far 
greater than that. 

I do not have anything further to say. I believe that Mr. Finkel- 
stein is going to answer some of the specific points made by some of 
the opposition witnesses. 

Senator HicKeEn.Loorer. Any questions, Senator Wiley ? 

Senator Witery. Your last statement was that you do not consider 
that the convention should present a vehicle to impose restrictions. 
Of course, I suppose it should not be a vehicle to confer privileges, 
either. 

It seems to me that we have two or three questions here. From your 
position, it would be a great advantage to the people you represent to 
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pass this convention. You say that the law implementing the con- 
vention is necessary for your clients; is that right ? 

Mr. WaArrenserc. That is correct, sir. 

Senator Wixry. So it would be an advantage to your clients. 


IS THERE A DISADVANTAGE ? 


Now, the question is, would it be a disadvantage to anyone else? We 
would like to get your opinion on that. You have heard three who 
have testified here against the convention. You just heard the testi- 
mony of the former Harvard professor who brought up a new point. 
He figured it might damage our own ability to be adequate in psycho- 
logical warfare. Then we had testimony that it would mean a loss in 
employment to a group of specialists. Testimony also indicated that 
it would be of disadvantage to the American authors and producers; 
so there is a disagreement on that. 

What is your own idea on any of those subjects? 

Mr. WatTenserG. Sir, 1 was a member of the panel that was con- 
sulted by the United States delegation, the delegation which ulti- 
mately participated in the drafting of the convention, and I might say 
that I attended practically all of the many meetings we had, during 
which all of the problems of composers, authors, publishers, users, 
were thoroughly discussed and considered, and we feel that this draft 
gives to the authors and composers a lot, and does not take away any- 
thing from them. 

We feel that the international copyright question is an important 
one, and if we wanted to look at it from the purely selfish standpoint, 
we would say, by all means there should not be any other consideration 
at all. We would say it is a good thing for the author and the com- 
poser and the publisher 

As far as the point that Dr. Warner made, I thought I had a differ- 
ent recollection of his attitude toward the manufacturing clause when 
he was the Register of Copyrights, but I may be wrong. However, I 
do not quite understand the point he was attempting to make about the 
ability of a foreign author and composer to secure copyright here 
merely by printing his work with C in a circle, because, as I under- 
stand it, a foreign author, the same author, can secure the same pro- 
tection today except that instead of printing a C in a circle, all he 
need print is the word “copyright.” 

In other words, as far as that formality is concerned, sir, I do not 
think that the convention does any more than to enable or to permit the 
claimant to substitute C in a circle for the word “copyright.” 

Senator Hicken.oorer. Doesn’t he have to deposit and pay a fee? 

Mr. Warrennerc. No, sir; not as a condition to copyright. He has 
to deposit as a condition precedent to bringing an infringement suit to 
protect or enforce his copyright, but he would have to do that under 
the convention, as well. 

Now, I cannot answer—I am not going to assume that I have the 
knowledge to answer or to predict whether or not the elimination of 
the manufacturing clause would cause unemployment among any 
group of persons. 

I can only tell you the facts as I know them and as they apply to the 
field that I come in contact with daily, and that is in the music field 
where there is no manufacturing clause, I do not hear any complaints, 
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and American works are printed here, and foreign works are printed 
here, even though it would be very simple to ask for the plates, the 
foreign plates, and print from them here. We engrave our own plates 
here, and we print here, and I think that that is pretty much universal. 

Senator Witry. Do you think printing music and printing books 


are analogous / 

Mr. Warrenserc. I would think there is some analogy ; they are not 
identical ; no, sir. 

Senator Wixry. I have no further questions. 

Senator Hicxen.ioorer. Thank you, Mr. Wattenberg, thank you 
very much. 
Mr. Warrenperc. You are welcome, sir. 
(The prepared statement of Mr. Wattenberg follows :) 


STATEMENT OF SIDNEY WM, WATTENBERG 


My name is Sidney Wm. Wattenberg and I reside in New Rochelle, N. Y 
I am an attorney at law and at these hearings I represent the National Music 
Council, Inc., Musie Publishers’ Protective Association, Inc., and Music Pub- 
lishers Association of the United States, Inc. 

These associations are nonprofit corporations and were organized under the 
membership corporation law of the State of New York. 

The National Music Council, Inc., has a membership of 44 nationally active 
music organizations, which in turn have a combined individual membership of 
over 700,000 persons 

The Musie Publishers’ Protective Association, Inc., is the trade association of 
publishers of popular music and has a membership of some 50 of the foremost 
publishers of popular music in the United States. 

The Music Publishers’ Association of the United States, Inc., is a trade asso- 
ciation of publishers of standard, religious, and educational musie as distin- 
guished from popular music and has a membership of more than 40 publishers, 

Although there are a few publishers who belong to both of these associations, 
for the most part, the members of one association are an entirely different group 
from the members of the other association. 

All three of these associations in whose behalf I make this statement, have 
carefully considered the Universal Copyright Convention and each association 
has gone on record as being in favor of the convention, and each is hopeful that 
the United States Government will ratify and become a party to the convention 
it the earliest possible moment 

Obviously, each association is in favor of the early passage of any domestic 
legislation which may be necessary in order that the United States Government 
can become a party to such convention. 

The sale and use in foreign countries of works of American origin today repre- 
sents a very important part of the business conducted by American publishers 
and accounts for a substantial part of the total income of authors, composers, 





and publishers 

Because of the increase in the popularity of American works and because of 
technical developments, the amount of foreign sales and the extent of uses abroad 
is increasing steadily. 

There is no way of assuring American owners of music, protection for their 
works in foreign countries other than by the existence of valid copyright. At 
the present time the United States Government is not a party to any international 
copyright convention which would provide American citizens with full inter- 
national copyright protection. It is true that the United States is a party to 
various bilateral agreements with individual foreign nations respecting copy- 
right, but for the most part these agreements are not effective because of a lack 
of uniformity in both rights secured and formalities provided for. 

Today most American owners of literary works attempt to secure protection 
for their works in foreign countries through the Berne Convention, a convention 
to which the United States is not a party. American owners attempt to secure 
this protection through the adherence of Canada, Great Britain, or some other 
foreign country to the Berne Convention—a sort of back-door procedure. 

It is submitted that such a method of securing protection in foreign countries 
of the works of Americans, might well be considered to be beneath our national 
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dignity, but even if we ignore this aspect of the matter, the procedure which 
Americans are forced to follow, that is, to take advantage of the adherence of 
other countries to the Berne Convention, is neither simple nor certain. It requires 
Americans to secure 2 copyrights—1 in the United States and 1 in a foreign 
country; a procedure which requires compliance with the Berne Convention 
as well as compliance with our own domestic law. Actually it places upon 
American authors, composers, and their publishers the burden of arranging for 
publication in a foreign country on or before the date the work is first published 
in the United States, and the making of such arrangements generally requires 
Americans to depend upon some representative or agency in a foreign country 
to effect the necessary simultaneous publication for them. 

Sending a quantity of copies of a work to a foreign agent in sufficient time 
before publication here in itself may often present problems and physical diffi- 
culties to American publishers. 

The Universal Copyright Convention would provide for a simple and certain 
method of obtaining copyright in all countries of the convention without any 
formalities or prerequisites other than those by which United States copyright 
is secured under domestic law. In other words, through the Universal Copyright 
Convention, an American author would receive automatically in each member 
country of the convention the same protection as that country affords to its own 
nationals. Under the proposed convention, an American would be able to 
secure his own international copyright without having to rely upon any foreign 
representative or agency. 

American authors, composers, and publishers should be afforded this privilege 
without delay. 


Senator Hicken.oorer. The next witness is Mr. Herman Finkel- 
stein, of New York City, representing the American Society of Com- 
posers, Authors, and Publishers. 


STATEMENT OF HERMAN FINKELSTEIN, REPRESENTING THE 
AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS 


Mr. Frnketstern. My name is Herman Finkelstein; I am a member 
of the New York and Connecticut bars. I reside at 440 East 56th 
Street, New York. 


THE DELEGATION—A REPRESENTATIVE GROUP 


I have had more than 25 years’ experience at the bar in copyright 
matters, and I served as a member of the delegation that went to 
Geneva and drafted this convention. 

Senator Witey. You fellows are prejudiced, is that it? [Laughter.] 

Senator HickrNLoorrr. This seems like a college reunion here. 
| Laughter. | 

Mr. Finxetsrern. Most of us are here. 

Senator HicKENLOoorER. Don’t we have anybody who was not on the 
delegation? [Laughter. | 

Mr. Finxexsrern. | think that that delegation was a pretty repre- 
sentative group. 

I was rather surprised here when the suggestion was made that the 
State Department somehow used this convention to put over a thing 
called GATT; that I never heard of until today. I think that that 
delegation was a pretty representative group politically, economically, 
and every other way. We had a Republican Congressman and a 
Democratic Congressman. I do not know what the—— 

Senator Witry. What did you do to them ¢ 

Mr. Finxetstrern. Unfortunately, one of the distinguished mem- 
bers did not survive very long after the convention; whether it was 
because of the amount of work we had to do there or otherwise, I do 
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not know, but we did work hard, and we tried to come back with the 
best convention that we could for the interest of the United States, and 
that was the only thing that all of us had in common, and we all had 
that in common. 

This convention is the first convention that has ever been presented 
that has the unanimous support of all groups interested in copyright. 

I can say that because this convention really is built around the 
American concept of copyright laws and the only convention ever 
adopted that was so framed. 

In America we feel— 

Senator Witey. What is the date of this? 

Mr. Finxetstetn. This is September 6, 1952. 

Senator Witry. GATT was in 1947, I guess, was it not # 

Mr. Frxxetsrztx. Well, it never was the subject of any discussions 
among our delegation to the convention, and although we had repre- 
sentatives of the Sti e Department there, they never brought up the 
subject of GATT; I am sure that none of the four private lawyers 
who were part of is delegation ever had the subject of GATT enter 
their minds. 

Senator Witry. Were you listening all the time? 

Mr. Finxexrstrern. Oh, we were listening all the time. We were in 
conference 12 to 16 hours a day, and that went for the Members of 
Congress, and if anybody thinks that one of these trips abroad is just 

joy ride, he should come to one of those conferences and see what 
happens. 

I never saw anybody, any group, pay more attention to their work; 
I never would do it for a private client, and we often talked about that 
fact over there. 

Senator Wiiey. Have you published that? You had better say it 
ugain and again and again. 

Mr. Finxetstern. I think it is worth that. 

Senator Wiiry. I would say it is. 


VIEWS ABROAD ON UNITED STATES COPYRIGHT ATTITUDE 


Mr. Frnkexstein. This convention is a matter of great concern not 
only to us in America—we have been rather maligned all over the 
world as being a nation that is concerned only with the dollar and not 
with cultural things, and one of the things they always throw at us 
is that we in America are not parties to any international copyright 
convention, that is, to the Berne Convention; that we never subscribed 
to the Inter-American Convention in 1946; and they all told us over 
in Geneva that after they drafted this convention to suit us, that there 
was no doubt but that we would come back to the United States and 
then do nothing about it. 

The matter was the subject of very vigorous discussion at a recent 
conference of the Inter-American Bar Association, that is, an associa- 
tion that consists of all the bar associations of the Western Hemi- 
sphere, including the American Bar Association, and after a consid- 
erable debate, in which one of the arguments was that the United 
States would not ratify it anyw: ay, and that this was all drafted to 
suit our needs, the United States’ needs, a resolution was adopted fa- 
voring the convention. I would like to offer that for the record, if 
I may. 


= 
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Senator Hickentoorer. It will be received. 
(The document referred to follows :) 


APRIL 2, 1954. 

The Inter-American Bar Association in convention at Sao Paulo, Brazil, March 
15-22, 1954, adopted, with no opposition and with but two abstentions, a reso- 
lution urging the ratification of the Universal Copyright Convention by the 
countries of the Western Hemisphere. The text of the resolution follows: 

“Considering that the Universal Copyright Convention (Geneva 1952) is the 
ohly possible means available to attain at present a worldwide protection for 
copyright. 

“The Eighth Conference of the Inter-American Bar Association 

“Recommends the ratification of, or adherence to, the Universal Copyright 
Convention by the countries of the Western Hemisphere.” 

This action, together with the approval of the house of delegates of the Amer- 
ican Bar Association on March 8, 1954, of a favorable resolution concerning the 
Universal Copyright Convention, seems to indicate a unanimity of opinion among 
the lawyers of the Western Hemisphere concerning the desirability of this 
convention. 


MR. WARNER'S PREVIOUS COPYRIGHT ATTITUDE 


Mr. Finkexsrern. I listened to Mr. Warner tell you that as a pri 
vate citizen he is opposed to the Universal Copyright Convention. 

I would like to read what Mr. Warner said when he had a public 
responsibility as the Register of Copyrights, and here is what he said 
about the manufacturing clause. He said, and I quote from a state- 
ment of the Librarian of Congress, Mr. Evans, as he then was, which 
he made at a hearing on H. R. 4059 in January—January 30, 1952— 
at page 9 of those hearings. This is Mr. Warner speaking: 

We are opposed to the manufacturing clause of title 17, United States Code, 
and would be glad to see it eliminated. 

That is Mr. Warner. Then he continues: 

We think that it is ineffective to the extent that it doesn’t affect the importa- 
tion of books as to which copyright protection is not desired, and too effective to 
the extent that it, in a large measure, prohibits the importation of books in 


the English language as to which copyright protection is desired. We leave 
to you, 


continuing to quote, 


the question whether the elimination of the manufacturing clause will do such 
serious damage to the American publishing and printing industry that an in- 
crease in the tariff on books or the use of other measures available to this Gov- 
ernment would be desirable. 

Now, I respectfully submit, that Mr. Warner was much more re- 
sponsible in his statement as the Register of Copyrights and much 
more conscious of the real problem involved than he is today as a pri- 
vate citizen publishing a newspaper in my native State of Connecticut. 

Senator Witry. You mean that consistency is a jewel all the time? 

Mr. Finkersrern. Oh, not necessarily, Senator Wiley, but I 
think— 

Senator Winey. Or inconsistency. 

Mr. Finxetsrern. I often think a man’s first thoughts are his best 
ones, and I think that applies here [laughter]. 


PRESENT DIFFICULTIES IN OBTAINING COPYRIGHT 


Senator Witry. Hadn't you better get down to not what Mr. War- 
ner said but what you said. Let us get your ideas as to whether or 
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not there are any parties injured by this and whether or not there are 
any parties who are be efited by it t. and how. 

Mr. Fix Kester. re 

I would like, if I m: Ly, to say something about the benefits that will 
result from this convention, and I think I can do nothing better than 
tell you problems of someone trying to secure international copyright 
in the absence of any convention. 

After all, we cannot get into any international con ve ntions without 
repealing the manufacturing clause in favor of ionals of other 
countries to that conver.tion. The manufacturing Se does not ap- 
ply with respect to the Buenos Aires Convention, that is, the Inter- 
American Convention to which we are parties. 

It does not apply in the case of the Inter-American Convention of 
1946 which we signed, but did not ratify, that is, we would have to 
repeal the manufacturing clause if we were to adhere to that conven- 
tion 

We could not get into the Berne Convention without repealing the 
manufacturing clause. 

No nation would subscribe to a universal convention that permits 
another signatory nation to say, “The nationals of your country can- 
not get copyright in our country unless they come in and manufac- 
ture there.” 

Now, if this manufacturing clause—— 


BRITISH PATENT LAW 


Senator Hicken oorer. I raised that question a moment ago about 
patents, and was told you cannot protect a patent which was issued 
under the internationa! patent laws, for instance, as far as Britain is 
concerned, unless you m: inufacture the article in Britain. 

Mr. Finxexste1n. May I respectfully dissent from Mr. Van Arkel’s 
statement that there is such a provision in the British law. He may 
have bee on confused. 

Senator Wiiry. He what? 

Mr. Fixxerstern. Mr. Van Arkel may have been confused with that 
provision of the British law which says if you do not work a patent 
then the patented subject may be m: inufactured on the basis of a com- 
pulsory license. 

So far as I know, and I have checked with the other lawyers here, 
we know of no provision in the British law that imposes domestic man- 
ufacture as a condition to the enjoyment of patent rights in Great 
Britain. There is no such provision. 

Senator Hickenwooprr. That is the enjoyment of patent rights 
under a foreign-owned patent or a patent of another country ? 

Mr. Finxerstrern. Yes, sir: that is correct, Mr. Chairman. 

Senator Hicken.toorrer. Thank you very much. 

Mr. FrnxkexsTeErn. I just would like to say something. 


NO COPYRIGHT CONVENTION WITHOUT ELIMINATION OF MANUFACTURING 
CLAUSE 


Senator Witey. Would you restate again the areas where the manu- 
facturing clause does not apply ? 

Mr. Finxerstern. Are we talking about patents now in Great 
Britain, with respect to Mr. Van Arkel’s statement ? 
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Senator Wizey. You were saying a few minutes ago, in South 
America—— 

Mr. Frxxexstern. Yes; I said this, that you cannot have a manu- 
facturing clause if you are going to get into any international copy- 

right convention; that we cannot impose our manufacturing clause 
with respect to countries that adhere to the Buenos Aires Convention 
of 1910, to which we are parties; that we could not impose a manufac- 
turing clause if we were to adhere to the Inter-American Convention 
of 1946, which was drafted here in Washington and signed by us but 
not ratified; that we could not impose a manufacturing clause if we 
were to adhere to the Berne Convention. In other words, no conven- 
tion, no copyright convention of a multilateral nature ever would 
have a provision in it that permitted any signatory nation to impose 
a manufacturing clause on the nationals of other countries. 

So, saying that you will not repeal the manufacturing clause is 
tantamount—as to nationals of these other countries is tantamount— 
to saying that you will not enter into a universal coypright convention 
or any multilateral copyright convention. It is just a condition prece- 
dent to any convention that anybody can conceive. 


IMPROVEMENTS OVER BERNE CONVENTION 


Now, why do we favor this convention as against the Berne Conven- 
tion? The Berne Convention has certain provisions that you just 
cannot win unanimity for among the copyright interests. Their insist- 
ence is that there shall be a so-called moral right, which is inalienable. 
An author cannot make a contract to allow somebody to, what they 
call, mutilate his work; in other words, make such changes that the 
nuthor may claim that the work is not recognizable. 

Well, by contract in America we can do anything, so that has been 
unacceptable in the Berne Convention. 

The Berne Convention provides for a term of copyright of the life 
of the author and 50 years after his death. Our law is just two 28-year 
terms, so that we would have to change our domestic law in that 
respect. 

The Berne Convention has certain retroactive provisions that we 
could not subscribe to, and the Berne Convention protects oral works 
that we cannot protect here because our Constitution provides that 
copyright shall extend only to writings. 

The only thing that this has in common with the Berne Convention 
is the repeal of the manufacturing clause for foreign authors which 
every convention that ever would be presented before this Senate 
would have to have as a condition. 


DIFFICULTIES OF COPYRIGHT IN NON-BERNE COUNTRIES 


Now, I did want to get to the problems of protecting works in coun- 
tries that are not parties to a convention, countries that are not parties 
to the Berne Convention or to the Buenos Aires Convention, and that 
would just show you what would happen if the so-called side door of 
Berne were to be closed. 

I wanted to protect some musical works in two Latin American coun- 
tries that are not parties either to Berne or to Buenos Aires, and here 
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is what I had to do: I had to have the contract between the writer and 
the publisher translated into Spanish; I had to have the minutes of the 
minute book of the publisher showing that he had acquired these 
rights, and that he was designating a certain attorney-in-fact to reg- 
ister his works in the Latin American country ; had to take those before 
the consul of that country, have it all translated into Spanish, have it 
all notarized, then had to appoint a lawyer in the Latin American 
country to register the work with the on of attorney to do that, 
and the power of attorney had to be translated; the stamps had to be 
affixed, and the price paid, and all that. You pay a good fee to the 
consul for doing all this translating and certifying, and attaching the 
red ribbons, and then you go to the Latin American country, and you 
find that down there a notary must inscribe all those documents by 
hand in a notary public’s book, and when you get through, starting 
with a registration fee of 40 cents in 1 country, and $7 in another, you 
end up paying a minimum of $25 to register a single work in just 1 
country, and yet you do not know when you first publish a work 
whether it is going to yield you $25 all over the world. I am talking 
about music. The same thing would apply to books. 

There are about 25,000 songs registered for copyright in the United 
States every year of domestic origin. 

Now, you see what would h: appen if, as to all those songs, you paid 
that $25 for each of, let us say, 25 countries; th: _ would be over a 
half-million dollars just for music and just for 1 country—just for 
| country. 


OTHER COUNTRIES HAVE NO MANUFACTURING CLAUSE 


It would be just impossible if other countries imposed the same 
kind of requirements that we impose on them. Now, we cannot hope 
to be sure that we are going to get international protection unless we 
are willing to grant to others what we ask them to give us; that seems 
eminently fair. 

Now, nobody contends that we could ever get by in the world and 
have our works protected if every other country imposed a manufae- 
turing clause on us, and I do not see how when everybody concedes 
that we must not face a manufacturing clause in other countries, how 
we can say at the same time that we should be able to impose a manu- 
facturing clause upon them. It just does not make sense. 

If I may spend just a couple of minutes answering some of the argu- 
ments that have been made here, I would like an opportunity to do that. 


NO IMPEDIMENTS TO TRANSLATIONS 


Mr. Warner made the statement that we would be hurt in a hot or 
cold war by not being able to translate necessary foreign works. 
Well, you know, the manufacturing clause does not apply to works 
that are not in English, in the English language, these Yugoslavian 
works. 

Moreover, I do not know why he could not get them during the 
war because all those works were seized by our Office of Alien Prop- 
erty and they were readily available. T he Libr: ary of Congress would 
not deny the privilege of copying any of those. ‘If they did, all you 
had to do was to go over to the Director of Alien P roperty and get 
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permission. It would have been very simple, and I cannot conceive 
of the minimum-damage provision standing in the way if a work were 
so important that we needed to translate it. 

I do not think the payment of $250 as minimum damages would 
stand in our way of taking something that was scientifically important. 

Now, Senator Hicke snlooper asked this question: “Could a law pro- 
viding that registration be imposed as a condition to securing mini- 
mum dam: ages?” I think that could be done. You could provide 
that statutory damages shall apply only to those works concerning 
which you have given constructive notice by registration ; otherwise 
the actual damages would be paid. I think that would not transgress 
any convention. I think that would be a matter of our domestic law 
and does not affect our convention one way or the other. 

Senator Hicken oorer. In other words, Mr. Finkelstein, you think 
« proper law could be drawn which could differentiate between the 
reproduction of copyright works for purposes other than commercial 
gain? 


ADVANTAGES OF CONVENTION 


Mr. Finxersrern. We do have that provision today in our law in 
music. If a public performance is given that is not for profit, it is 
not an infringing performance. There is nothing in this convention 
that tells you what your domestic law shall be. That is one of the 
great advantages of ‘this convention. 

It says: “M: ake your domestic law as you will, but you must give the 
same protection to nationals of other countries that you give to your 
own country”—and there is one condition, and one condition that we 
insisted on, and that is that you must give the right of translation be- 
cause a right to enjoy all the rights in another country that the natives 
have would not mean anything unless the local law gives you the right 
of translation. 

It does not do me any good to have the right to market my work in 
English in a Spanish-speaking country ; I must have the right to trans- 
late it into Spanish. This convention gives that right. 


NO RESERVATIONS 


Then it does this: It provides that there shall be no reservations. 
We were the delegation that insisted that there be no reservations 
here because there were some countries—and there was quite a fight 
on the floor at Geneva on just this point. 

There were some countries that wanted the right to reserve on this 
issue of translation, and we said this would be worthless if any nation 
would take a reservation on the translation question, and so we in- 
sisted there be no right of any nation to put in a reservation on this 
convention because without effective translation rights we would not 
be and we were not interested in the convention at all. 


INFRINGEMENTS 


Now, Mr. Warner said something about his experience in not find- 
ing any infringements of our works in foreign countries. That is 
strange to some body who is in the everyday work-a-day world in this 
copyright field. It came as quite a shock to me, because I have yet 
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to see the first dollar from Chile, from Mexico, from peg I do not 
like to put the names of these countries in the re¢ peal, but I aie ladd 
to those countries. I have vel to see the first dollar from these coun- 
tries in the field of performing rights, and it was not until recently 
that we vot Holland to recognize our works, and there only because 
they made some aes M ns if the ‘Vv had bee n more careful, they 
n cht h ve gotten away \ 1. taking se yme of our works. 


NO QUESTION OF FREE TRADE OR PROTECTION 


If I may just spr nd a moment on Mr. Van Arkel, I will be through 


right away. Mr. Van Arkel and Mr. Strackbein seemed to take 

neonsistent positions here. At one time I gathered that they said 
I ¢ i 

that this was not an argument between protection and free trade, 


and at another point that this was the State Department trying to 
put over the free trade proposition in the copyright field. 

I do not think that this was anything manufactured by the State 
Department unless the State Department back in 1925 got Mr. Matt 
Woll to come in here in support of the Berne Convention, and say 
that he was in favor of the very thing that we are urging today. 
That was Mr. Matt Woll representing the American Federation of 
Labor long before GATT was ever dreamed of by anybody. This is 
not a matter of protection or free trade or anybody putting anything 
over on anybody. 


WHY THE TREATY WAS NEGOTIATED FIRST 


The elimination of the manufacturing clause is a necessary condi 
tion for entering into any universal copyright convention, and I 
think that the House Judici lary Committee was right when they said 
to us,“ You get your treaty first and then come around with the provi- 
sions for amending our law. Don’t come in here first with some one 
thing which you have to amend.” which was the manufacturing 
clause, “and then go over to ne gotiate your treaty, and then we don’t 
know what else you are ng to come back with. Get your treaty, 
put that before us, and in we will decide whether we want to amend 
our domestic ‘law accordingly,” and we provided in the treaty it shall 
not be self-exec uting. 

I have taken up more time than I should. If there are any ques- 
tions that I have left unanswered, I wonder if you would fire them at 
me and let me take a chance on clearing them up. 

Senator Wirry. I suggest, Mr. Chairman, that after you have had 
time to look up that English law or lack of English law, you submit 
it in writing so that we will have it for the record. 

Mr. Finxerstern. May I file my prepared statement, which I have 
departed from considerably ? 

Senator HickeN Looper. Yes. 

(The prepared statement of Mr. Finkelstein follows :) 


STATEMENT OF HERMAN FINKELSTEIN 


My name is Herman Finkelstein. I reside at 440 East 56th Street, New York 
City. I am general attorney for the American Society of Composers, Authors 
& Publishers, and served as a member of the United States delegation to the 
1952 Geneva Conference at which the Universal Copyright Convention was 
formulated and signed. I am chairman of the International Copyright Com- 
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mittee of the Patent, Trademark and Copyright Section of the American Bar 
Association, which will be represented at this hearing by Mr. Jennings Bailey. 

The United States delegation to the Geneva Conference was very much aware 
of the importance of the Universal Copyright Convention to the countries of the 
free world in presenting their views and their cultures—indeed their way of 
life—to all the people of the entire world. 

The expression of ideas is encouraged by sound domestic copyright laws. The 
transmission of those ideas from one country to another is of necessity promoted 
and safeguarded by multilateral treaties or conventions. The Universal Copy- 
right Convention affords an opportunity to the United States to join with the 
other nations of the free world in safeguarding to authors the protection of their 
works, without artificial barriers. The Universal Copyright Convention is in 
substantial conformity with the copyright system which prevails in our own 
country. 

Our objective was to obtain a convention that would accomplish the following: 

(1) Reduce artificial barriers to cultural interchange as much as possible 
while preserving the American concept of a notice of copyright as a condition 
precedent to the enjoyment of copyright protection. 

(2) Assure the protection abroad of the works of our authors, not as a matter 
of grace (which is the present situation), but as a matter of right. 

(3) Afford adequate protection for our authors against the unauthorized 
translation of their works abroad. 

(4) Assure to authors of all participating countries national treatment in 
other countries—that is the same substantive protection in such other countries 
as is accorded to native authors; and 

(5) Attract a substantial number of participating nations, thus making the 
convention as nearly universal as possible. 

I have heard people ask why the United States should be a party to any Uni- 
versal Copyright Convention, and in any event why this convention is particularly 
suited to our needs. 

Let us consider what would happen if there were no system for the inter- 
national protection of literary works. Suppose every foreign country required 
(1) a copyright notice in its own language; (2) local printing, binding, and publi- 
cation simultaneously with first publication in the United States; (3) registra- 
tion and deposit of copies of the work for local libraries; (4) payment of a fee 
for registration, notarization, etc., sometimes running as high as $25 for a 
single country. 

When a work is first published no one knows whether it will be a success 
locally, let alone worldwide. If there were no system of international copy- 
right protection, the cost of complying with local requirements would be so 
prohibitive that we would be compelled to forego all income from abroad rather 
than incur the expense of worldwide protection. Such a state of affairs would 
harm our authors more than those of any other nation because we are an 
exporting Nation in the field of books, songs, plays, and motion pictures. This 
would not merely hurt our authors; it would be contrary to the best interests 
of our Nation—especially at this critical stage in the struggle between the 
countries which permit and safeguard self-expression on the one hand, and 
those which require absolute conformity to a pattern set by the State. We 
must be in the forefront of any movement to remove barriers to cultural inter- 
change. The Geneva Convention removes those barriers; it yields to the Ameri- 
can requirement that literary and musical works must bear a copyright notice 
of universal application; but it strikes down conditions of local publication or 
local manufacture as a condition to securing copyright protection for foreign 
works. 

The investment of substantial capital in the literary and musical output of 
our authors is now possible because the American investor is assured of sub- 
stantially worldwide protection through the Berne Copyright Convention to 
which the United States is not a party. That convention, which has a member- 
ship of 40 nations (including all the English-speaking countries, except the 
United States), provides for the automatic protection in all convention coun- 
tries, of works first published in any of them. Our authors and publishers 
take advantage of this provision by having their works first published in 
Canada, simultaneously with their first publication in the United States. In this 
way, American works are protected throughout the world as if they were written 
by Canadian authors. This indirect method of securing protection has often 
been referred to as protection through the side door of Berne. 
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There is no assurance that the Berne Convention countries will permit this 
side door to remain open. In all fairness, we can hardly expect that our works 
will continue to receive automatic protection abroad while we continue to re- 
quire domestic manufacture of works of foreign authors as a condition to 
their securing adequate copyright protection here. If Canada or Great Britain 
were suddenly to deny protection to American works unless the typesetting, 
printing, and binding were done in Canada or Great Britain prior to first pub- 
lication (and this has already happened in the Philippines), we would be very 
seriously handicapped. Adherence to the Universal Copyright Convention will 
remove this uncertainty, and will assure us of automatic protection of our 
works abroad on a truly reciprocal basis—as a matter of right, rather than as 
the third-party beneficiary of a convention to which we do not belong. 

For the most part, the Latin-American countries are not parties to the Berne 
Convention. Some are not even parties to the Buenos Aires Convention cf 
1910 (to which we have adhered) Perhaps I can best illustrate what would 


happen if there were no Berne Convention, by telling of some personal experi 
} 


ences I had in arranging to protect American musical works in two Latin 
American countries, which are not parties to the Berne Convention or the 
Buenos Aires Convention The domestic legislation of both of those countries 
required that all works must be registered to be protected. One country had 
a registration fee of 40 cents: the other $7 But in order to register a work, 


it was necessary: (1) To present to the country’s consul in New York the 
contract between writer and publisher; (2) to have that contract translated 
into Spanish by the consul; (3) to issue a power of attorney to a local lawyer, 
autho ng him to register the work; (4) to submit an appropriate excerpt 
froi the publisher’s minute book (which must also be translated) showing proper 
authorization; (5) to attach copies of the work itself; (6) to have the power 
of attorney with the consular certificate entered in longhand in a notary public’s 
records in the foreign country. The price quoted for this work for a single 
song was $25 for one countrys If we were to do that for the more than 25,000 
songs published each year, for each country where those requirements might 
exist, we would soon be forced either to abandon our foreign markets or to 
accept a convention on any terms offered to us. 

I might add that we had biiateral copyright relations with these two coun- 
tries, but our bilateral arrangements do not remove foreign formalities for 
our nationals any more than we are required to remove our formalities in 
their favor 

The Universal Copyright Convention would protect our authors against such 
hardships. It would provide a two-way street tailored to suit our needs. The 
implementing legislation contained in the Langer bill (S. 2559) will become 
effective only if we ratify the Universal Copyright Convention. Even then it 
will not exempt our domestic works from the requirements of domestic manu- 
facture. As to foreign works protected by the convention, the manufacturing 
clause would be made inapplicable as a condition of securing copyright. This 
reform in our law is long overdue. Although domestic manufacture is no 
hardship to our own nationals, it is often unfair to young foreign authors whose 
works have not yet won international fame. 

Apart from the provision relating to the manufacturing clause, the bill would, 
if we ratify the convention, waive the following with respect to foreign works 
protected by the convention: 

(1) the requirement of a separate proclamation as to mechanical rights in 
songs. This was important in 1909, but has lost its significance today; 

(2) the provision that a copyright may be forfeited and/or a fine imposed for 
failure to deposit copies of the work on demand of the Register of Copyrights. 
Copies must still be deposited as a condition of suing on the copyright ; 

(3) a copyright notice will suffice if it consists of the symbol “ce” in a circle 
accompanied by the name of the copyright proprietor and the year of first pub- 
lication placed in such manner and location as to give reasonable notice of 
claim of copyright. 

In conclusion, this convention does not attempt to require us to make any 
substantive changes in our law relating to the right embraced within a copy- 
right. It requires us to give only what we ask of others—automatic protection 
of literary, artistic, and musical works throughout the countries of the con- 
vention, without subjecting them to burdensome—and often confiscatory— 
requirements of a local nature. There has never been a more opportune time 
to join with the other nations of the free world in adopting a sensible and 
easily workable convention which will safeguard the rights of authors when 
their works cross international boundaries. 
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PATENT PROTECTION IN GREAT BRITAIN 


Mr. Van Are. Excuse me, Senator, since I referred to that 
statute, I have it here, and can give it to you. 

Senator HickeNnLoorer. We might as well have it. 

Mr. Van Arket. The act to which I referred in my testimony is 
the Patents and Designs Act of 1928, section 27 (2a), and it states: 

For the purpose of determining whether there has been any abuse of monopoly 
rights under a patent, it shall be taken that patents for new inventions are 
granted not only to encourage invention but to secure that new invention, 
shall, as far as possible, be worked on a commercial scale in the United Kingdom 
without undue delay. 

Then I would like to add to that the wording of the Patents Act 
of 1949, section 37 (2a) which states that: 

The patented invention 
this is a condition of applying for a compulsory license 


being capable of being commercially worked in the United Kingdom is not being 
commercially worked therein or is not being so worked to the fullest extent 
that is reasonably practical. 

Senator HickenLooprer. Yes, but, Mr. Van Arkel, the point I was 
raising is this, that if I have a patent which I have developed here 
in this country, and which is protected under the International Pat- 
ent Agreements, can I manufacture that article in this country and sell 
it in England or do I have to manufacture it in England? I under- 
stood your answer to be that, no, I cannot manufacture it in this 
country and sell it in England; that if I have a patent which I want to 
protect I must manufacture the article in England. 

Mr. Van Arxkew. I am not any authority on patent law, Senator, 
but as I understand the situation, if you have a patent only in this 
country and produce the article only in this country, then it freely 
can circulate in England, and any English manufacturer can pick 
that same article up and manufacture it in England. 

Senator HickenLoorrr. I am not quite m: aking myself clear. We 
have International Patent Conventions; as I understand it, we give 
protective rights to people who make discoveries and patent them. 
Those rights extend automatically to other countries who are parties 
to them. 

The only point I was raising was this: It was my impression that 
if somebody in the United States makes a discovery and gets a patent 
on it here in the United States, that under our conventions, at least at 
the outset, the protection for that patent automatically extends within 
the countries which are parties to the convention; that is the first 
step. 

Then, my question was: Can I manufacture that article in this coun- 
try and sell it in Great Britain, for instance, and still enjoy the patent 
protection in Great Britain when I manufacture it here. . It was my 
understanding that your opinion was that, no, I could not, unless I 
actually manufactured it in Britain. 

Mr. Van Arxen. That is correct. 

Senator Hickenvoorer. It is my impression from the reading there 
that if the article of use is not circulated in Britain, then they can, in 
effect, preempt that patent over there and make it and put it into use 
over there. 

Mr. Van Arxet. Well, perhaps, this is a question—— 
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Senator Hickentoorer. But if we make it here, I make it here, and 
ship it to Britain for sale, it is, in fact, in use in Britain, and is 
available to the public in Britain—— 

Mr. Van Arxen. That is right. 

Senator HickenLoorer (continuing). And I would be protected 
on my patent over there. 

Mr. Van Arket. Assuming you are correct, Senator—— 

Senator Hicxen oorer. Well, I do not know; that was a question 
in which I was interested. 

Mr. Van Arxen. I would like to investigate this further, but it does 
seem to me in any event this is not very different from the manu- 
facturing requirement of our copyright law. We say that if you 
have not exploited the market, in effect, that your copyright will 
expire at the end of 5 years. 

I suggest that even if your interpretation is correct, this is not 
substantially different from the British practice with respect to 
inventions. 

Senator HickeNwoorrr. I see. 

Well, thank you. We will consider that point. 

Mr. Van Arex. I just wanted to get those in the record. 

Senator Hicken.oorrer. It is an interesting comparison, and I am 
glad to get it in the record. 

Mr. Finxetsrern. May I have just one moment to answer that, 
just to say this? 

Senator Hicken.oorer. Does this come under the heading of sur- 
rebuttal, or just what is this? 

Mr. Finketsrern. It is just to make the statement that in this 
convention itself there was a similar provision to the British patent 
prov ision with respect to the right of translation. 

If the author or publisher fails to have his work translated into 
the national language of any country that is party to this convention, 
that country may authorize a translation to be made; that is like 
not working the patent. They may authorize the making of a 
translation upon the payment of fair royalties to the original author. 
We have—— 

Senator HickenLoorer. What happened to that proposal? 

Mr. Finxerstern. That is in the convention; that is right in there 
now, and we can make that so provide in our law, if we wish. 

Senator Hickenioorrer. I see. Thank you. 

I think we will be interested in that provision a little later. 

Senator Witry. Mr. Chairman, it is no different now than it was 
when I used to practice law; lawyers differ. 

Senator Hickentoorer. The next witness is Mr. Vincent Wase- 
lewski. Iam informed he is not available today. 

Then we will next hear from Mr. Waldo Leland, Washington, D. C., 
who represents the American Council of Learned Societies. Mr. 
Leland. 


STATEMENT OF WALDO G. LELAND, DIRECTOR EMERITUS, 
AMERICAN COUNCIL OF LEARNED SOCIETIES 


Mr. Lenanp. Mr. Chairman and Senators, I am Waldo G. Leland, 
director emeritus of the American Council of Learned Societies, which 
is a federation of 25 national learned societies devoted to the advance- 
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ment of knowledge in the various fields of the humanistic studies and 
the social sciences. 

I want to emphasize the fact that we do not work for the advance- 
ment of the sciences, as that term is usually understood, but in the 
field of the humanities and the social sciences. 

The names of the societies I will not give you, but they rank from 
the American Philosophical Society founded by Benjamin Franklin 
in 1743 down to the Historical Association, Anthropologic ‘al Associa 
tion, and so on, down to the one that was founded last, the Far East- 
ern Association founded in 1948. 

These societies have an aggregate membership of about 50,000 per 
sons, and among those persons is A very large proportion of American 
scholars who are engaged in research and writing in the various fields 
to which the societies are devoted: and so the Council, with its con- 
stituent societies, can be considered especially qualified to represent 
American authors of scholarly books and other scholar ly works. 


CONVENTION’S ADVANTAGES TO SCHOLARS 


I should like, first of all, to emphasize the very great importance 
which the scholars of the United States have always attached to the 
free and equitable exchange throughout the world of their own publi- 
cations, as well as those of foreign scholars. Such exchange is in- 
dispensable to the advancement and dissemination of knowle¢ dge, and 
is a factor of great importance in promoting mutual understanding 
among peoples. To assure it on an equitable basis there must be 
adequate protection of copyright on an international scale. 

I may say it is the opinion of scholars generally that the present 
convention, the Universal Copyright Convention, would afford such 
protection on an equitable basis and on an international scale, and 
I would like to point out that the chief interest of American scholarly 
authors, as well as of their foreign colleagues is in the protection of 
their ideas and their works against distortion, unauthorized citation, 
and against piracy. 

An international copyright furnishes the only sure means of assur- 
ing and furnishing such protection, and I would like to point out 
from a moral point of view that the subterfuge of the so-called “simul- 
taneous publication” of American works in a neighboring country, 
in order to take advantage of the protection afforded by the Berne 
Convention, to which the United States has repeatedly refused to be 
a party, is not always successful, as has been strikingly demonstrated ; 
and, furthermore, resort to such subterfuge, which is merely an ap- 
peal to the complacency of the countries of the Berne Union, is un- 
worthy of and dise reditable to a country like the United States, which 
is a chief exporter of publications, and which professes to assume a 
position of leadership in world affairs. It is also a cause of humilia- 
tion to American authors of scholarly works. 


EFFECT OF MANUFACTURING CLAUSE CHANGE 


Since participation by the United States in the advantages of the 
Universal Copyright Convention, for it is not self-executing, will re- 
quire some modification of our present copyright law and, more par- 
ticularly, of the so-called manufacturing clause, it is appropriate to 
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consider what effect such modification as is proposed in Senate 2559 
might have upon the interests of American scholarly authors. _ 

It can be stated categorically that it would have no conceivable 
effect disadvantageous to their material interests and that, on the 
other hand, it would serve to advance their moral and scientific 
interests. 

The present habits of publication of scholarly works would not be 
changed. The four categories of American scholarly works which are 
susceptible of anything approaching mass production, or even large- 
scale production, are: (1) learned journals, reviews, and other period- 
icals; and I may say they constitute a very great production because 
there are several hundred such journals published in this country, 
monthly, quarterly, semiannually or annually; (2) textbooks for use in 
American schools and colleges and for adult education, and the pro- 
duction there is very large; (3) reference works, such as dictionaries, 
encyclopedias, bibliographies; and, finally, popular works by scholars 
directed to the general reading public. 

Works in the above categories are invariably manufactured wholly 
within the United States, for obvious and substantial reasons of con- 
venience, economy and effective distribution. It is not conceivable 
that foreign manufacturers could successfully compete with our own in 
the production of such works, even with the advantage of lower costs 
of labor. 

Few scholarly works, aside from those in the categories referred to, 
attain a distribution of more than 1,000 copies, and most of them 
achieve sales of 500 copies or less. The other scholarly works, not those 
in the categories I referred to, have very small distribution, very small 
editions. It is very seldom that more than a thousand copies are sold, 
although there are a few exceptions. Of course, I recall that Admiral 
Morrison’s book on the Admiral of the Western Sea, sold up to 18,000 
copies, but that is a very extraordinary sale for a work of scholarship. 

They are produced, for the most part, at a loss, where they get sales 
of 500 or less, and this has to be borne by subventions or by contribu- 
tions from the authors themselves, and that often happens, or by prof- 
its from other publications. 

The effort to reduce the cost of publication of such works has not 
led to foreign manufacture. The experience of the Council on that 
has been quite convincing. We have had a practice during the last 
quarter of a century of giving assistance to the publication of scholar- 
ship, where such assistance was needed, and of the hundreds that we 
have assisted, not more than 15 or 20 have been published abroad, and 
that many entirely for reasons of language and not for reasons of 
cheaper publication. 

But what it is leading the authors and publishers of these low, small 
edition scholarly works to resort to is other methods than those of 
letter-press, so that an increasing number of scholarly works are now 
appearing in offset or even in mimeograph—even the Government 
Printing Office is setting up a special department for offset now—or 
in microfilm for those that have a very limited circulation, while the 
process made possible by the new machine Photon promises to make 
typesetting obsolete for numerous kinds of publications. 
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I should like to add one or two comments. I have been very much 
touched by the concern shown for some of the speakers of the opposi- 
tion asto the sad fate of American authors. 


NO HARDSHIP FOR AUTHORS IN REMOVAL OF MANUFACTURING CLAUSE 


Now, I can speak only for the authors who work in the field of 
scholarship, and whose work is not of the widest distribution. Nev- 
ertheless, they, I am sure, would hardly recognize the picture that has 
been drawn of the great difficulties that they would encounter if the 
manufacturing clause should be modified in the w ay it is proposed to 
modify it. 

Our experience has been that far from publishers and universities, 
and so forth, shopping around the scholars of the world to see what 
scholar would write the books the cheapest or write the articles the 
che: apest, the *y are anxious to get the best quality, and so far as 
American publishers are concerned, they are particularly anxious to 
get American scholars, of course, to provide articles and books of 
quality, which is of such a nature as to command the respect of the 
American reading public, especially of the scholarly public. 

So that I think it is quite fantastic, a quite fantastic picture, that 
has been drawn of the danger that would come to American scholarly 
authors from a modification of the manufacturing clause in that then 
the whole world would be combed to find those who would produce the 
scholarly works the cheapest. 

I do not think that that would happen at all. I do not think any 
American scholar thinks that it would. We have competition now 
in the case of foreign, so far as the manufacturing clause 1s concerned, 
in the case of scholars writing in other languages, and we have a large 
reading public in those reading publics in this country. 

So far as scholars are concerned, most scholars read several lan- 
guages, and it is a matter of complete indifference to them whether a 
book is in French, Spanish, Portuguese, German, or it is translated 
into some other language or not. If it is produced, they read it in the 
language in which it is produced, and they would prefer it rather than 
at —_ ation. 

So, I do not see any force in the argument that has been produced 
that authors of scholarly books would be put at a great disadvantage 
and subjected to unfair and unseemly competition if the manufactur- 
ing clause were modified in the way in which it has been suggested 
that it should be. 

Senator HickenLoorrr. Thank you, Mr. Leland. Had you fin- 
ished ? 

Mr. Letanp. Yes; I finished. 

Senator HickenLoorer. Senator Wiley, do you have any questions? 

Senator Witery. No questions. 

Senator Hicken Looper. Thank you very much, Mr. Leland. We 
are glad to have your point of view. 


COMMITTEE PROCEDURE 


Now, that ends the roster of witnesses for today, with the exception 
of Mr. Waselewski, who represents the National Association of Radio 
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and Teley ision Sroadcasters, who could not remain for the afternoon 
session, and we will try to hear his testimony tomorrow. 

We have a list of witnesses for tomorrow, and if any of those are 
here and 1 or 2 could have very short statements that the vy would like 
to get 1n oe record and get thei ir testimony completed, we would be 
gl id to hea * them. We ao not want to ask anyone to appear today 
who was sc heduled for tomorrow because of the possibility of lack 
of preparation, but if there is anyone who would like to take advantage 
of the time, we could now devote 10 or 15 minutes to hearing them. 


Apparently there are none. Then the meeting will adjourn today, 
and we will meet here in this room at 10 o’clock tomorrow morning, 
and the remaining witnesses will then be heard. 


(Whereupon, at 4:45 p. m., the hearing was recessed, to reconvene 
at 10 a. m., Thursday, April 8, 1954.) 





UNIVERSAL COPYRIGHT CONVENTION AND 
IMPLEMENTING LEGISLATION 


THURSDAY, APRIL 8, 1954 


Unirep States Senate, 
SUBCOMMITTEE ON UniversaL Copyrigut CoNvENTION 
1 THE Commitrre oN FortiGn Revarions, AND 
SUBCOMMITTEE ON TRADE-MARKS, PATENTS, AND COPYRIGHT 
OF THE COMMITTEE ON THE JUDICLARY, 
Washington, re 

The subcommittees met at 10:05 a. m.. in reom 318, Senate Office 
Building, Senator Bourke B. Hickenlooper presiding. 

Present: Senators Hickenlooper, Wiley, Fulbright, and Mansfield. 

Senator Hicken.uoorrr. The committee will come to order. The 
first witness this morning will be Mr. Douglas Black, president of 
the American Book Publishers’ Council. I notice that Mr. Robert 
Frase is here also. 

Will one of you give the presentation ? 

Mr. Biack. Mr. Frase has some statisties which he has specially 
prepared, and I would like to make the general statement. 

Senator HickenLoorrr. The only thing we are trying to avoid is 
unnecessary and lengthy duplication, if we can. 

Mr. Brack. I think I have tried to arrange so that I will not dupli- 
cate any of his testimony. 

Senator Hickentoorer. All right, you may proceed, Mr. Black. 


STATEMENT OF DOUGLAS M. BLACK, PRESIDENT, AMERICAN BOOK 
PUBLISHERS COUNCIL, INC. 


Mr. Brack. Mr. Chairman and members of the committee, my name 
s Douglas M. Black. I reside in New York City, and my office is at 
575 Madison Avenue. 

I would like to discuss the convention and the bill to supplement the 
same, in three capacities, as president of Doubleday & Co., as presi- 
dent of the American Book Publishers Council, and as cochairman of 
the National Committee for the Universal Copyright Convention. 

Doubleday & Co. are printers, publishers, and booksellers. In 
addition to our general publishing business we maintain two large 
manufacturing establishments, and I believe we are one of the largest 
manufacturers of books in the United States. 

In this connection our interests, it seems to me, are identical with 
the printing unions or with anyone else that is interested in the 
successful manufacture and printing of books in America. 

The American Book Publishers Council, gentlemen, is the trade asso- 
ciation of the general book publishers of America. Some 80 to 90 
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percent of the general book publishers are members of our association. 
That includes 112 members, practically all of the general book 
publishers. 

Senator HickeNnLoorer. Your statement just then differs from your 
written statement. You said 80 to 90 percent of the book publishers. 
In your statement it says 85 to 90 percent of all the books published. 
I mean, there would be a difference between the percentage of pub- 
lishers and the total number of books. 

Mr. Buack. Not necessarily, Mr. Chairman, 

Senator HickeNnLoorer. I merely wanted to get that straight. 

Mr. Buack. I am going to submit this statement. I was simply 
identifving the organizations. 

Senator HickenLoorer. You may proceed. 

Mr. Buiack. There is no intentional difference there, and I do not 
think there is in substance. 

The National Committee for the Universal Copyright Convention 
is an association of authors, composers, librarians, leaders of the copy- 
right bar, motion picture, radio and television executives, and book, 
magazine, and music publishers, formed specifically to support this 
convention. 

I have, and I submit, copies of the letterhead of that organization 
so as to identify its members and to give an indication of the scope 
of the membership and of the character of those who are supporting 
this legislation. 

(The document referred to follows :) 


NATIONAL COMMITTEE FOR THE UNIVERSAL COPYRIGHT CONVENTION 


2 West 46th Street, New York 36, N. Y. 
Cochairmen : 
Douglas M. Black, president, American Book Publishers Council, Inc. 
Rex Stout, president, Authors League of America 
Vice Chairmen: 
Stanley Adams, president, ASCAP; 
Harold E. Fellows, president, National Association of Radio and Television 
Broadcasters ; 
Oscar Hammerstein, 2d: 
Carl Haverlin, president, Broadcast Music, Inc. ; 
Waldo G. Leland, director emeritus, American Council of Learned Societies ; 
Flora Belle Ludington, president, American Library Association ; 
Frederic G. Melcher, Publishers’ Weekly and Library Journal; 
Samuel W. Tannenbaum, president, Copyright Society of the U. S. A. 
Charles Tobias, president, Song Writers Protective Association 


Executive Secretary : 
Dan Lacy 


Members: 

William E. Anderson 

James T. Babb, librarian, Yale University 

Bruce Barton 

Ralph A. Beals, director, New York Public Library 
Lowe Berger, Bobbs-Merrill Co. 

Irving Berlin 

George P. Brett, Jr., Macmillan Co, 

Cass Canfield, Harper & Bros, 

Mare Connelly 

Norman Cousins, editor, Saturday Review. 

Henry Cowell, president, American Composers Alliance 
Joseph S. Dubin, Universal International Pictures 
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Members—Continued 
Leonard Feist, president, Music Publishers Association 
Herman Finkelstein, general attorney, ASCAP 
John Fischer, editor, Harper’s Magazine 
Fred Forster, Forster Music Publisher, Inc. 
John Gunther 
Howard Hanson 
B. W. Huebsch, Viking Press 
Elizabeth Janeway 
Sydney M. Kaye, Rosenman Goldmark Colin & Kaye 
Christopher La Farge 
Henry A. Laughlin, Houghton Mifflin Co. 
J. W. Lippincott, J. B. Lippincott Co. 
Joseph A. McDonald, National Broadcasting Co. 
Donald C. McGraw, McGraw-Hill Publishing Co. 
William E. McKee 
Horace S. Manges, Weil, Gotshal & Manges 
John P. Marquand 
Harold Medina, Jr. 
Douglas Moore 
L. Quincy Mumford, director, Cleveland Public Library 
Adrian Murphy, president, CBS Radio 
Robert Pierce Myers, Llick, Geary, & McHose 
Cedric Porter, Heard, Smith, Porter & Chittick 
Cole Porter 
Elliot Sanger, Interstate Broadcasting Co. 
George W. Sanville, Rodeheaver Hall-Mack Co. 
John Schulman, Hays, St. John, Abramson & Schulman 
William Schuman 
Roger Sessions 
Charles Shepard, chairman, Copyright Committee of the Patent Bar Associa- 
tion 
George N. Shuster, president, Hunter College 
Louis E. Swarts 
Deems Taylor 
Phillips Temple, librarian, Georgetown University 
Virgil Thomson 
J. L. Van Volkenburg, president, CBS Television 
Frederick H. Wagman, librarian, University of Michigan 
Sylvester L. Weaver, Jr., president, National Broadcasting Co. 
Sidney Wm. Wattenberg 
Edward A. Weeks, editor, Atlantic Monthly 
Herman Wouk 2 


CONVENTION'S ADVANTAGES TO PUBLISHERS AND MANUFACTURERS 


Mr. Brack. I have, as I stated, filed a copy of the statement which 
was prepared for submission to the committee, and in order to save 
time and either not to duplicate what Mr. Frase will say or to re- 
iterate unnecessarily what I have learned has already been testified to, 
I would like to comment very briefly from my point of view as a 
publisher and as a manufacturer. 

Senator Witry. You are an employer, too, are you not? 

Mr. Buiack. Yes, sir. 

It has been testified, I believe, that there is a large export business 
in books and in literary rights. These rights need an established 
protection by legislation in order to exist. 

Literary rights are not tangible, and if they are not supported by 
legislation and recognized by our own country, we are not going to 
have for them the protection which we do require in foreign countries. 
At the present time, the only way in which American books can be 
protected by copyright abroad, is by slipping in the back door by 
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simultaneous publication in some one of the Berne Convention coun- 
tries, usually in Canada. That is of het cee legality. 

I aie In my own experience had the eopyright question as to what 
cons uted simultaneous public ation, having sold world movie rights, 
the author in question being Mr. Booth Tarkington. W e had to prove 
that the magazine in which it had originally appeared was simul- 
taneously published in Canada in order to secure protection for those 


This bill gives to American authors abroad the protection of the 
Universal Copyright Convention and it grants to foreign authors 
who write in English the right to protection in this country, without 
ihe requirements of their works being manufactured in America. 

[ submit that this legislation costs the American manufacturer 
nothing, and it protects the American author from exploitation 
abroad. 

We have a very meager and aa interim protection now on a scant 
1,500 copies for a short period, but the thing which I would like to 
emphasize as a matter of practice is that the vast majority of books 
are not 1n copyright, and those boo ks that could be freely manu- 
factured abroad and shipped to this country, are not, in fact, made 
there and shipped in. 

I have before me a few volumes of books that are of foreign origin, 
all of which are made here, some of which used to be made abroad, and 
unported in small quantities until it was found out that the American 
public will require and will prefer, as indeed does the foreign public, 


the superior books of American manufacture. 


EXPORTS AND IMPORTS OF BOOKS 


It may be something of a sui prise to the committee to realize that as 
al manufacturer of be voks, even in these troubled times, we can success 
fully sell American books abroad, and if we had any clarification in 
the difficult situation with regard to exchange, we could do a great 
deal better. 

The total annual export business in American book rights is about 
8214 million, and manufactured books is $25 million. 

I stated before that the interests of the manufacturer and of the 
printing unions, it seems to me, are entirely similar. Anything that 
adversely affected the business of making and binding books in the 
United States would certainly very seriously affect my company. 

The figures which my friend, Mr. Frase, will present, I think, in- 
dicate very clearly that the total possible volume of books, the max- 
imum that could be conceivably made abroad would be less than 2 
percent, and that takes into consideration the fact. that the books, 
such as I have presented here, and will present to the committee, are 
now regularly made in the United States without any fear of foreign 
competition. 

It has been suggested that this requirement of American manufac- 
ture is a not unreasonable requirement for the monopoly granted by 

copyright. 

I submit to the gentlemen of the committee that the copyright 
grants a title to a piece of pro yperty, and there is no more monnpaly 
involved than there is to the n \onopoly that every one of has to 
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own his own house or his own car or whatever other creation he may 
have been responsible for. 

It is suggested that, perhaps, this being so unimportant as I say 
it is, that there is no reason for any change. I suggest very emphatic 
reasons why there are. 

In 1891 the United States was an importer of literary property. 
Today we are a very substantial exporter of literary property, and 
without the protection which this legislation might afford, that 
property is in jeopardy. 

There is one other thing which is very important to emphasize, and 
that is that the basic copyright involves today many rights which did 
not. exist in the 1890’s. It involves moving-picture rights, television 
rights, and radio rights, and those rights will depend on the initial 
copyright protection. 


EFFECT OF WIDESPREAD ADOPTION ABROAD OF MANUFACTURING CLAUSE 


We are faced now by a very difficult problem, perhaps an imitation 
of our own statute in the Philippine Islands. I’m going to ask 
permission to file with the committee a copy of a bill which has been 
passed by the House of Representatives in the Philippines, and is 
under consideration by the Senate, together with a copy of a letter 
which my association has addressed to the representatives of the Phil- 
ippine Government at the United Nations and at the Embassy. That 
legislation would do exactly what we are doing now. 

(The document referred to follows :) 


[Third Congress of the Republic of the Philippines, first session ] 
Howse OF REPRESENTATIVES 
H. No. 327, introduced by Congressman Gonzales 
EXPLANATORY NOTE 


The attached bill seeks to require the printing and/or binding of books and 
periodical within the limits of the Philippines in order that copyright protection 
be given them, amending for this purpose certain sections of Act No. 3134, 
otherwise known as the copyright law of the Philippines. 

Act 3134 does not contain any provision requiring the printing and/or binding 
of books and periodical within the Philippines in order that copyright protection 
be given to them, for the simple reason that when said law was approved on 
March 6, 1924, there were no sufficient competent Filipino printers and modern 
printing press. Today, we have more than enough competent Filipino printers 
and modern printing press, but still a great considerable number of the books 
copyrighted in our country are printed and/or bound abroad. This practice is 
not only prejudical to Filipino labor but also to Filipino capital. Filipino printers 
lose interest in inventing or developing new methods of printing and binding. 
Filipino publishers likewise lose interest in expanding their business as a result 
of which only a few hundreds of Filipino laborers are employed. This bill gives 
protection to Filipino laborers, printers, and publishers in the same way and 
manner that the United States copyright law protects American labor and 
capital. 

In view of the foregoing, early approval of this bill is urged. 

Jacoso Z. GONZALES, 
Congressman, 18st District, Laguna. 


46564—54——_9 
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[Third Congress of the Republic of the Philippines, first session] 
House OF REPRESENTATIVES 


H. No. 327, introduced by Congressman Gonzales 


AN ACT To require the printing and/or binding of books within the limits of the 
Philippines in order that copyright protection be given to them, amending for this 
purpose certain sections of Act No. 3,134, otherwise known as the Copyright Law 


Be it enacted by the Senate and House of Representatives of the Philippines 
in Congress assembled: 

Secrion 1. Act No. 3,134 is amended by adding a new section between section 12 
and section 13 thereof to be known as section 12—A, and shall read as follows: 

“Spec, 12—-A. Of the printed book or periodical specified in section 2, subsections 
(a) and (b) of th.s act, except the original text of a book of foreign origin in a 
language or languages other than English, the text of all copies accorded pro- 
tection under this act, except as below provided, shall be printed from type 
set within the limits of the Philippines, either by hand or by the aid of any 
kind of typesetting machine, or from plates made within the limits of the 
Philippines from type set therein, or, if the text be produced by lithographic 
process, or photoengraving process, then by a process wholly performed within 
the limits of the Philippines, and the printing of the text and binding of the 
said book shall be performed within the limits of the Philippines: which re- 
quirements shall extend also to the illustrations within a book consisting of 
printed texts and illustrations produced by lithographic process, or photo- 
engraving process and also to separate lithographs or photoengravings, except 
where in either case the subjects represented are located in a foreign country 
and illustrate a scientific work or reproduce a work of art: Provided, however, 
That said requirements shall not apply to work in raised characters for the 
use of the blind or to books of foreign origin in a language or languages other 
than English, or to works printed or produced in the Philippines by any other 
process than those above specified in this section.” 

Sec. 2. Section 15 of the same act is amended to read as follows: 

“Sec. 15. In the case of the book the copies so deposited with the Director of 
the (Philippine Library and Museum) public libraries in accordance with the 
provisions of sections 11 and 12 must be accompanied by an affidavit, under the 
official seal of any officer authorized to administer oaths within the Philippines. 
(Philippine Islands, stating where and in what establishments the work was 
made or performed and the date of the completion of the work or the date of 
publication and other requisite which the Director of Philippine Library and 
Museum will hereafter determine subject to the approval of the Secretary of 
Justice) duly made by the person claiming copyright or by his duly authorized 
agent or representative residing in the Philippines, or by the printer who has 
printed the book, setting forth that the copies deposited have been printed from 
type set within the limits of the Philippines or from plate made within the 
limits of the Philippines from type set therein; or, if the text be produced 
by lithographic process, or photoengraving process, that such process was wholly 
performed within the limits of the Philippines and that the printing of the text 
and binding of the said book have also been performed within the limits of the 
Philippines. Such affidavit shall also state the place where and the establish- 
ment or establishments in which such type was set or plates were made or litho- 
graphic process, or photoengraving process or printing and binding were per- 
formed and the date of the completion of the printing of the book or the date of 
publication, and other requisites which the director of the public libraries will 
hereafter determine. Any person making a false statement in his affidavit 
shall be deemed guilty of a crime punishable by a fine of not more than 2,000 
pesos, and all of his rights and privileges under said copyright shall thereafter 
be forfeited.” 

Sec. 3. Section 22 of the same act is amended to read as follows: 

“Sec. 22. The importation into the Philippines (Philippine Islands) of any 
article bearing notice of Philippine copyright which in reality does not exist 
in the Philippines (Philippine Islands), or of any piratical copies or likeness 
of any work copyrights in the Philippines (Philippine Islands) unless im- 
ported with the authority of the copyright proprietor concerned, is prohibited: 
Provided, That during the existence of the Philippine copyright in any book the 
importation into the Philippines of any piratical copies thereof or of any copies 
thereof which have not been produced in accordance with the manufacturing 
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provisions specified in section 12-A of this act, or any plates of the same not 
made from type set within the limits of the Philippines, or any copies thereof 
produced by lithographic or photograving process not performed within the 
limits of the Philippines, in accordance with the provisions of section 12-A of 
this act, shall be, and is hereby, prohibited: Provided, however, That, except 
as regards piratical copies, such prohibition shall not apply: 

(a) To works in raised character for the use of the blind; 

(b) To a foreign newspaper or magazine, although containing matter 
copyrighted in the Philippines printed or reprinted by authority of the 
copyright proprietor, unless such newspaper or magazine contains also 
copyright matter printed or reprinted without such authority; 

(c) To the authorized edition of a book in a foreign language or languages 
of which only a translation into English has been copyrighted in this country ; 

(d) To any book published abroad with the authorization of the author 
or copyright proprietor when imported under the following circumstances: 

First. When imported, not more than one copy at one time, for strictly 
individual use only. 

Second. When imported by the authority or for the use of the Philippine 
Government (or of the United States Government). 

Third. When imported, for use only and not for sale, not more than 3 
copies of such work in any 1 invoice, in good faith for any religious, chari- 
table, or educational society or institution duly incorporated or registered or 
for the encouragement of the fine arts, or for any State, school, college, 
university, or free public library in the Philippines (Philippine Islands). 

Fourth. When such works form parts of libraries or personal baggage 
belonging to persons or families arriving from foreign countries and are not 
intended for sale: Provided, however, That copies imported as above may not 
lawfully be used in any way to violate the rights of the proprietor of the 
Philippine copyright or annul or limit the copyright protection secured by 
this Act, and such unlawful use shall be deemed an infringement of copy- 
right. 

Sec. 4. This Act shall take effect upon its approval. 

Approved. 


THE MANUFACTURING CLAUSE CHANGE 


Mr. Buiack. It would require that any books to get copyright in the 
Philippine Islands should be manufactured there, and it might cost the 
book publishers of this country and the manufacturers of books in this 
country export business of between $3 and $4 million a year. 

The Book Manufacturers Institute, which is an inst itution— 

Senator HickenLoorer. Would that statute be effective if this con 
vention is adopted ¢ 

Mr. Buack. I beg pardon? 

Senator HickENLooper. Would that statute be effective if this con 
vention is adopted ¢ 

Mr. Buack. Not if the Philippines join the convention, which we 
hope they may. 

We, in our country, unhappily have been in the position of asking 
for protection or what purports to be protection, when we deny the 

same privilege to writers from overseas, and I frequently hear com- 
plaints as to whether or not under the Berne Convention we will be 
allowed to continue that indefinitely. 

I believe that the committee very rightly is concerned with whether 
or not this legislation would adversely affect manufacturing and 
working people in this country, and that, I think, is a very serious 
problem to be considered. I have considered it very carefully from 
the point of view of my company. 
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We have increased our manufacturing capacity in the years since 
the war by adding a very substantial plant. I have in mind the possi- 
bility of selling more and more books abroad as, I think, my com- 
petitors in the publishing business have, and we are confident that if 
we have the protection of our literary property abroad we can, with 
American manufacture, sell books in competition with manufacture 
abroad, not only losing nothing in the process, but make substantial 
Pains. 

That is my serious consideration as one responsible for one of the 
largest printing establishments in this country, and one of the largest 
publishing firms. 

Senator Wirey. Do you think that will result in maintaining the 
standard of labor in this country ? 

Mr. Buack. I see nothing whatever to affect it because I certainly 
do not contemplate that our plants are going to slow down because of 
any importation of books. 

I have tried in two instances, which were special occasions, to use 
editions of books that were made abroad. The special occasion was 
where there was an elaborately illustrated book made from very ex- 
pensive plates, and whether they were made in America or not, it 
would have been unsound business to duplicate the plates, so we used 
them in Paris where they had been made. 

It was a further reason that the book, The Voices of Silence, by the 
art critic, Andre Malraux, involved the very close relationship - 
illustration with text, so that the text should refer very closely to th 
many pictures that were in it; at any rate, we used the French wlatia, 

We got the books 9 months later than they were promised for, and 
at a considerably higher price, because of the various delays and 
misunderstandings. 

The author, a very distinguished critic, was in America in January, 
and saw, among other things, a book which was not made by my firm, 
although we published it, it was made by Beck Engraving Co. in 
Philadelphia, The Columbia Historical Portrait of New York, and 
Malraux turned to me and said, “If you can make books like that in 
America, why do you use the French plates?” 

Well, I never will again, although the very special circumstances 
of that case are not frequent in occurrence. But the notion that 
currently in British or continental presses they can make books more 
cheaply and better than we can overlooks the fact of the greater effi- 
ciency both of our operatives and of our equipment, and of the fact 
that the delays and inconveniences and, to put it mildly, the misun- 
derstandings of dealing at long distances, especially in relatively small 
quantities, are prohibitive. 


COMMITTEE PROCEDURE 


Senator Hicken.oorer. Mr. Frase, do you have a statement you 
would like to make at this time ? 

I may say, gentlemen, we have had the story repeated and repeated. 
I would hope “that witnesses who desire to take issue with statements 
heretofore made can confine their statements to the issues, by way of 
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disagreement, or by giving us light on certain things that have not 
already been developed. 

I do not say that with any disparagement to any witness, but I do 
want to caution future witness that, if possible, there is no particular 
object accomplished for this committee by merely reiterating certain 
principles of affirmative agreement, and the reasons therefor, which 
were pretty well canv assed yesterday. 

We do not want to curtail any witness in the presentation of any 
different approaches or different ideas or different reasons for ad- 
vocating or opposing the matters involved here, but we are attempting 
to finish: the witnesses by noon today, if we can. 

All the members of the committee have a number of other things 
to do, but we do not want to slight this matter in the least. We have 
had opposition and support for this matter, and if there are new mat- 
ters to be involved, we would be glad to hear them. 

(The prepared statement of Mr. Black follows.) 


STATEMENT OF DouGLAs M. BLACK 


Mr. Chairman and members of the committee, my name is Douglas M. Black. 
I reside in New York City and have my office at 575 Madison Sam I would 
like to discuss the convention before you—the implementing bill, R. 2559— 
in three capacities: As President of Doubleday & Co., as president of the Amer- 
ican Book Publishers Council, and as cochairman of the National Committee 
for the Universal Copyright Convention. 

Doubleday & Co. are printers, publishers, and sellers of books. In addition 
to our publishing business, we maintain two large printing and binding estab- 
lishments and are, I believe, one of the largest manufacturers of books in the 
United States. In that connection I am as completely concerned as the printing 
unious or anyone else both with the possible effect of the proposed measures in 
enlarging foreign competition and with their effect in protecting and expanding 
the foreign market for books manufactured in this country. 

The American Book Publishers Council is the trade association of general 
book publishers. Its members publish 85 percent to 90 percent of all general 
books produced in the United States. Its 112 members include almost all major 
general publishers. 

The National Committee for the Universal Copyright Convention is an or- 
ganization of authors, composers, librarians, leaders of the copyright bar, 
motion picture, radio, and television executives, and book, magazine, and music 
publishers formed to support the measure before you. The organizations repre- 
sented therein embrace substantially all those in the United States concerned 
with the creation and distribution of literature and music. I submit copies of 
its letterhead in evidence of the inclusive range of support for the Universal 
Copyright Convention on the part of all of those directly concerned. It falls to 
me in some measure, sir, to speak for this entire group as well as for my more 
specific publishing interests. 

You have heard extensive testimony ably presented covering all the issues 
involved, so that I hope my own testimony can be brief and confined to a few 
salient points. 

Several things are clear from the testimony already offered: 

1. First, that copyrighted property has become one of America’s most impor- 
tant exports. The sale abroad of American musical and literary property, in- 
cluding films and film rights, brings this country annually a sum on the order 
of $250 million. It is moreover one of our most useful exports, because it is 
through American books, music, and films that American ideas and American 
technical knowledge flow abroad. 

2. Second, this export depends on the secure protection of copyrights abroad. 
The growth of the export of American copyrighted property and the obtaining 
of a fair return for it needs a simple, assured, automatic, and dependable legal 
recognition in other countries of the American property rights involved. For 
substantially every other species of property such protection is universally es- 
tablished in the domestic laws of the countries and guaranteed by our Govern- 
ment through treaties of commerce and navigation. A man exporting machinery 
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or iron or wheat or chemicals does not have to worry about whether they will 
be recognized overseas as his property. But an exporter of literary or musical 
or film rights does, for this is the one major class of property which the United 
States has not undertaken to protect abroad by adequate treaties of universal 
coverage. And the United States is the one major western country that has not 
in this way guaranteed its citizens’ rights abroad. Let me repeat that. Au- 
thors, composers, and artists are the only property owners whose property rights 
abroad this country does not effectively protect by general treaty. And the 
United States is the only major Western country that treats its authors in this 
manner. 

3. Third, the present protection of American copyrighted property abroad is 
complex, undependable, and, most important, rests as a matter of grace on a 
treaty to which we are not a party and which can be altered or withdrawn at 
any time without our consent. Let me add one footnote to this point. A num- 
ber of witnesses have explained that since the United States Government has 
not achieved the effective protection of the rights of its citizens abroad in this 
area, American authors, composers, and publishers seek that protection by the 
device of simultaneous publication in Canada, thus taking advantage of the 
superior protection obtained by that government primarily for its own citizens. 
Section 28 (2) of the Canadian Copyright Act, however, prohibits the im- 
portation of a copyrighted book into Canada for 14 days after its publication in 
the United States. Technically, therefore, it appears that simultaneous publica- 
tion in Canada, unless the book is manufactured there, can be achieved only 
by an illegal importation into that country. 

This law has long been a dead letter, but both the Canadian Commissioner of 
Patents (who handles copyright matters) and the customs authorities have re- 
cently stated that they by no means consider it a dead letter; and the provision 
was recently enforced against a major American. publisher. It may well be the 
case that claims of international copyright based on simultaneous publication in 
Canada are fatally vulnerable as resting on an initial illegality. If American 
publishers cannot use Canada for this purpose they face serious difficulties, for 
in no other Berne Union country would it be practicable or convenient to est ab- 
lish the same arrangements. This is typical of the day-to-day legal difficulty in 
which the the inadequate foreign protection of rights places us. No $250 million 
a year business can safely or wisely rest on such a basis. 

1. Fourth, the Universal Copyright Convention, if it comes into effect, will 
give American authors, composers, and artists and those who distribute their 
works automatic, immediate, and certain recognition of their property rights, 
merely upon publication with notice, in almost all major non-Communist coun- 
tries, including many in which they now have no protection. 

5. The only obligation imposed on the United States by this treaty is to 
accord a similar recognition to the property rights of foreign authors, corm- 
posers, and artists in these countries, automatically given on publication with 
notice. 

No one, I believe, questions any of these five points. The objections to the 
treaty all rest on one issue and one issue only, and that is the modification of 
the manvfacturing clause. Under present law, except for a brief ad interim 
copyright under certain circumstances, the United States will not recognize that 
any author has any rights in a book or magazine story or article that he has 
written in English unless, in addition to other formalities, he has had it printed 
and bound in this country. Now of course other countries will not automatically 
recognize that our authors own what they have written unless we do the same 
for theirs, and hence to gain the needed protection overseas we must say that an 
author of a country ratifying this treaty has a right to the book he has written 
whether he has an edition of it printed and bound here or not. 

For about 9 out of 10 of the books and stories that are now written in English 
in other countries no edition is printed here. These works quickly pass into the 
public domain in this country. Anyone may plagiarize them or reproduce them 
or make a play out of them or dramatize them for radio or TV or make a movie 
from them without paying the authors one cent unless his conscience compels 
him to. Even if the works are not pirated here, the market for these sub- 
sidiary rights is lost to the British author, since there will be no buyers if he 
cannot guarantee exclusive rights. For only a fortunate few, is it possible to 
get an edition printed here, and only they get copyright in this country. 

The printing-trades unions have expressed the fear that if it were not for this 
requirement some of the books in English by foreign authors that are printed 
here now would not be brought out in American editions but would be imported 
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instead, and that they would lose work. This fear and this fear alone is all 
that has been pled against ratification. It needs to be examined with thoughtful 
eare. On the skill and thoroughness and efficiency of the printing craftsmen 
of this country our whole industry rests, and their understandable concern de- 
serves realistic attention. 

Mr. Chvirman, American book manufacturers, book publishers, and authors 
would all be adversely affected if in fact the modification of the manufacturing 
clause here proposed were to open the way to a flood of books by foreign authors 
cheaply produced abroad. In this respect their interests are the same as those 
of the printing-trades unions who have appeared in opposition to the convention 
and the implementing legislation. The fact is that it will not. With our own 
interests heavily involved, we have had a detailed economic study made. Mr. 
Frase, the economic consultant of the Book Publishers Council, is here to present 
the results of that study. 

Let me anticipate his statement only to make two points. One is that the 
applicability of the manufacturing clause would be changed only with respect to 
books in English, under current copyright, by citizens of other countries who 
adhere to the UCC and who do not live in the United States. This is only a very 
tiny fraction, as Mr. Frase’s study will show, of all books published in the United 
States. Something like 98 percent of all books either will remain under the 
manufacturing clause or are not under now. It is an almost infinitestimal frac- 
tion, measured in hundredths of a percent of all printing done by members of 
these unions. 

The other point is that the 2 percent of books to which the manufacturing 
clause now applies but from which it would be lifted by the proposed legislation 
would then be in the same legal position as all books in the public domain— 
including, for example, all first published earlier than 1898. Here are some books 
like that, all in the public domain, all able to be manufactured anywhere in the 
world so far as the manufacturing clause is concerned. They are manufactured 
here like all the copies of Dickens and Shakespeare and Tennyson and Longfellow 
you see in the bookstore and the library. The reason is that American printing 
is so much more efficient than foreign and the difficulties and inconveniences of 
foreign manufacture are so great that in fact, given a free choice, with no appli- 
eable manufacturing clause, all books of an edition of about 2,500 or more, even 
if they originate abroad, are in fact manufactured here. With the exception 
perhaps of specialized art books, I suggest that those opposing the convention 
can hardly name a book, among the many thousands in the public domain to 
which the manufacturing clause does not now apply, that has been imported into 
the United States in a large edition. 

Offsetting even this possibility of trivial loss is the rapidly growing export 
trade in hooks, the annual increase in which is certainly well over double the 
maximum conceivable loss. 

On this issue of the manufacturing clause the interest of the printing unions 
is, of course, identical with that of their employers. These are represented in 
the Book Manufacturers Institute, which represents, by volume of business, 90 
percent of the hard-bound book manufacture in the country. This institute, 
which has previously opposed any modification of the clause, after carefully 
weighing the relative advantages, has now come out clearly for the conyention 
and the necessary modification of the manufacturing clause. I am sure that a 
similarly careful analysis would lead the printing unions to the same conclusion. 

May I now advert very briefly to a couple of points raised in earlier testimony 
before the House committee. Witnesses opposed to those modifications in the 
manufacturing clause necessary to the convention have said that nothing had 
changed since 1891 to make the clause less desirable and have asked why its 
modification was necessary if it would have so slight an effect. The answers 
are related. Since 1891 two things have happened. One is that United States 
exports of copyrighted property which were then negligible have become a major 
industry. Then we were concerned only with protecting an industry’s ability 
to survive at home; now the problem is to protect a quarter-billion dollar a year 
export industry. The other is that in 1891 the only right in a book that mattered 
was the right to publish and sell it. If there was a market in the United States 
for the book, printing it here was not an impossibly onerous requirement ; if there 
wasn’t that large a market, loss of the copyright was financially unimportant. 
Now other rights: radio, TV, film, and stage, are frequently more important than 
the publishing rights. Now if a British author of a short story in a magazine 
does not get it printed here he loses all those perhaps quite valuable rights. 
What the foreign author wants is not the right to manufacture his book abroad 
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rather than here. He is delighted to see it manufactured here if there is a 
market. What he objects to is the confiscation of his whole bundle of rights if 
he does not have it printed here. And this is why automatic protection means 
as much to their authors as it does to ours. 

We may yet face what it means for another country to adopt a law like ours. 
Earlier in the hearing it was pointed out that a manufacturing clause identical 
to ours save for the 5-year ad interim clause had been introduced in the Philippine 
Congress. That bill has now passed the House. I am told it will almost cer- 
tainly pass the Philippine Senate. I submit for the record a copy of a letter 
sent by the national committee on the Universal Copyright Convention to Salvador 
P. Lopez of the Philippines mission to the United Nations and to other leaders 
in the Philippines in the earnest hope of preventing its passage. The enact- 
ment and enforcement of this Philippine bill alone would cost us an export market 
in books of over $3 million a year and would lay every American book not 
promptly manufactured in a Philippine edition open to every form of piracy in 
that country. 

Finally, sir, I should like to refer to earlier opposition testimony which de- 
scribed copyright as a monopoly conferred by the Government in return for which 
it was reasonable to exact such requirements as domestic manufacture. Copy- 
right confers a monopoly only in precisely the sense that a deed gives you a 
monopoly of ownership over the individual house you bought and paid for. 
It only recognizes and confirms that you own for a limited number of years 
the book you yourself wrote. It gives you no monopoly over anything but your 
own property. If anything whatever belongs to a man and is his private property 
it is the book, the poem, the song he has created out of his own genius and labor. 
I believe our Government ought not to take this property away from foreign 
authors merely because they are unable or unwilling to get their works printed 
here. And I know that our Government ought to do all it can to assure the 
protection abroad of the rights of American authors and composers in the product 
of their own labors. 

Mr. Chairman, the legislation now before you and the convention whose ratifica- 
tion it would make possible would for the first time, after an effort extending 
over more than a century, assure the dependable and automatic recognition of 
copyrighted property throughout almost all the free world, and would at last 
give American authors and composers protection for decades given by almost all 
other Western countries to their authors and composers. 

This convention was worked out over a period of years with the most painstak- 
ing labor. Copyright experts from every branch of American business effected 
have collaborated in it, as have experts from every major free country. There 
has at last been achieved as nearly unanimous and complete a consensus as is 
ever reached in the normal course of legislative affairs. We shall not have 
another such chance. 

Mr. Chairman, I most earnestly urge the enactment of H. R. 6616 and H. R. 
6670 to the end that the United States may deposit its ratification of the Universal 
Copyright Convention. 


Senator HickenLoorrer. You may proceed, Mr. Frase. 


STATEMENT OF ROBERT W. FRASE, ECONOMIC CONSULTANT, 
AMERICAN BOOK PUBLISHERS COUNCIL, INC. 


Mr. Fraser. Mr. Chairman, my name is Robert W. Frase; I am now, 
and have been for the past 3 years, the economic consultant to the 
American Book Publishers Council, of which Mr. Black is president. 

I want to present here, I think, what is the only detailed study of 
the economic effects of the proposed legislation or similar legislation, 
and the International Convention, which has been made in recent 
years. 

I would like to say, first, that we had hoped to have this study made 
by an independent economist. An agreement was reached between 
the board of directors of the Book Manufacturers Institute and the 
Book Publishers Council last spring that they would each put up a 
sum of money and secure an iekeaecliet economist agreeable to both 
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of them who would make such a study. This agreement was reached 
last spring. 

The first approach was made to the University of Pennsylvania, 
the Wharton School of Finance. Unfortunately, there was no one on 
the faculty there available at the time to do the job 

We then approached the National Industrial Conference Board. 
Both of these suggestions were made by the Book Manufacturers In- 
stitute and they were agreeable to us. We had a good many confer- 
ences with the conference board, but it developed ‘late last year that 
the conference board presented two problems. They were quite 
willing to do the study, but they thought it would take longer than 
the time available in order to make the material available in these 
hearings, which we thought might come earlier, and beyond that their 
estimate of a price for the job was more than the two associations had 
put up, so that by mutual agreement that effort was reluctantly given 
up. 

Senator Witry. What did you want to prove by this? Tell us what 
you want to prove, 1, 2, 3, 4, 5, so we will get a quick understanding. 


ECONOMIC EFFECTS OF CONVENTION AND §, 2559 


Mr. Fraser. I was then directed to make this study myself. The 
economic case for the convention you have heard. It sums up roughly 
to $25 million worth of book exports a year minimum, plus foreign 
reprint rights to books sold, not. the physical export; an export ‘of 
about $25 million a year in magazines; movie rentals on film showings 
abroad of $175 million; music exports of $2 million or $3 million. 

The case of possible disadvantages comes down entirely to the 
question of possible competition from books in English now required 
to be manufactured here in order to secure United States copyright. 
It does not affect magazines; it does not affect music; it does not affect 
plays; it does not affect motion pictures, the motion-picture industry 
in any unfavorable way. The only possible unfavorable effect is in 
this one segment of the book industry. 


UNITED STATES EXPORTS AND IMPORTS OF BOOKS 


This chart indicates, and these charts correspond to the tables which 
I have in my prepared testimony—this is table 1—in visual form what 
is in table 1 in my prepared statement. 

It shows that after quite a low level of book imports and exports, 
but exports and imports running about the same during the thirties, 
there was an enormous increase in book exports from the United 
States after the war, as the rest of the world caught up, the libraries 
caught up, and others caught up, for all the years during the war when 
American books were not available. 

Then there was a drop in the postwar period down ~ a low of $16 
million in exports in 1950. Since that time, in the last 3 years, the in- 
crease has been steadily going upward, despite dechaites difficulties, 
dollar shortages, and so on. 

Senator Hickentoorer. Now, the chart you are pointing to now, is 
table number what? 

Mr. Frase. Table 1 








134 UNIVERSAL COPYRIGHT CONVENTION 


Senator HickreNnwoorer. In your prepared statement ? 

Mr. Frase. That is right. 

Senator HickenLoorer. Your prepared statements will be included 
in this record with the tables. 

Mr. Frasre. On the other hand, the book imports into the United 
States hs ave grown more slowly in the postwar period, and show some 
tendency to level off, but the exports now are roughly 214 times what 
the import figures are. 


CATEGORIES OF BOOKS NOT AFFECTED BY MANUFACTURING CLAUSE 


About the only practical way of seeing what the impact of the 
manufacturing clause would be is to take the structure of the book 
industry. 

There are various very distinct types of books which are sold in 
different markets at different prices and have entirely different 
characteristics. 

These two columns represent the total 

Senator Hicken.Loorrer. You are speaking of which chart in your 
prepared statement ? 

Mr. Frasr. This is table 2 

Senator Hicken.oorer. I just wanted to get that clear for the 
record. 

Mr. Fraser. Yes, sir; in my prepared statement. 

These two columns represent the number of books produced in the 
United States in 1947, which is the last complete census year, and in 
1952 in millions of copies, and various segments of the chart which 
I will discuss will represent various kinds of books which are very 
distinctive. 





BOOK CLUBS 


Now, this group down here of book clubs represents about 11 per- 
cent in 1947, about 6 percent in 1952, of the total number of copies 
of all books produced. 

Now, a book-club book, of which this is an example, is generally 
produced in runs of, oh, for the large clubs, 200,000, 300,000, 400,- 
000 books. They are produced monthly and shipped out, mailed right 
out from the manufacturing plant so that for the few copies of books 
in English by foreign authors, it would be completely impractical 
to try to insert an imported edition in 1 month out of the total pro- 
gram of a book club beyond the fact that when you get into such 
enormous editions the American costs are lower than the foreign 
costs; so that in this area of book-club books there would be no effect 
whatsoever by the relaxation of the manufacturing clause. 


PAPERBOUND BOOKS 


The second category of books is one that has grown very rapidly 
in recent years; it is the inexpensive paperbound book that you see 
on the newsstand. 

Now, this category has risen to the enormous percentage of about 
35 percent of all copies produced in this country. These books are 
sold at 25, 35, 50 cents. This happens to be one by Ernest Heming- 
way, and they are produced in editions ordinarily with a minimum 
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of 200,000 copies. The price of manufacture, including the paper, 
for a 25-cent book, runs around 10 cents. 

There again you have a production problem with all the big com- 
panies that produce them, putting out 4 or 5 titles a month on a split- 
second schedule, and having to distribute them to wholesalers, and 
then to 100,000 retail outlets all over the country. So both on the 
price side and on the mechanics and the necessities of distribution 
with regard to timing, there is no possibility that you could insert 
into this production stream an imported edition of this kind of book 
for 1, maybe, out of 10 books. So that there will be no effect of the 
relaxation of the manufacturing clause in that category. 


TEXTBOOKS 


Then, the next category are textbooks, both school and college text- 
books. The high school and elementary school textbooks are sold 
mostly through . ‘thool systems. They are in big editions. They are 
overwhelmingly by American authors. 

All those factors combine to give you the result that there is no con- 
ceivable effect of possible importation increase in this area. They are 
by American authors. They are in big editions, where the American 
costs are lower than the foreign costs, taking everything into con- 
sideration. 

By and large, an American publisher finds that in editions of about 
2,500 copies up, the net cost all told to him is less in American manu- 
facture than it is in imported editions. 


BIBLES 


The next category is Bibles and religious books, and Bibles and 
Testaments are a very big element in there. The King James version 
of the Bible and Testament, of course, is in the public domain in this 
country, and insofar as imports are concerned, can be freely imported 
now with no possible effect of the present manufacturing clause. 

Beyond that there is no tariff on Bibles, but despite that fact only 
about 5 percent of the Bible rates in this country represent imports. 
It will probably be less now because the new revised standard version 
was produced by American authors, translators really, scholars, and 
so is copyrighted in this country and would have to be manufactured 
here to secure United States copyright under the bill in the con- 
vention before us. 

But other than Bibles, the vast bulk of the category there consists of 
books brought out for Americans, often by American religious denom- 
inations, by American authors, so that there is only an infinitesimal 
possibility of an increase in importation with respect to that category 
under the bill and the convention. 


SCIENTIFIC AND TECHNICAL BOOKS 


The next category is scientific and technical books, that is, medical 
books, law books, chemistry, engineering of all kinds. 

There again, you are dealing with something that is primarily by 
American authors, because these are the working tools that the pro- 
fessional men of this country use in their work, and they are directed 
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toward American conditions, American vocabulary, and everything 
else, so that there would be no effect of the increased importations in 
that area because of the character of the authorship. 


ENCYCLOPEDIAS 


The next group, which is a small one in numbers of copies, but a 
very substantial one in terms of dollar volume, are encyclopedias. 
This happens to be one volume of a children’s encyclopedia which 
runs to 20 volumes in a set, World Book. 

Those encyclopedias, which represent about $100 million a year 
in retail sales by house-to-house salesmen, and it has been growing 
very rapidly in recent years, are produced in enormous editions, two, 
three, four hundred thousand copies, and there again also they are 
primarily—the contributors are—American authors, because they are 
directed toward the American market, so that because of the size of 
the edition and the authorship, you would have no possible increase in 
importation in that field. 

Senator Witry. How much does that amount to in money? 

Mr. Frase. Pretty near $100 million a year; that is a surprising 
fact. 

Senator Wirry. Have you told us what the other categories amount 
to in money ? 

Mr. Frasr. The table, which is in my testimony, has this informa- 
tion both in numbers of copies which is represented in the chart, and 
also in dollars. It doesn’t make much difference, but I had to choose 
one or the other for making a chart. 

Senator Hickentoorer. Is the Encyclopedia Britannica printed in 
England ? 

Mr. Fraser. No; it is printed in this country. 


COOKBOOKS, DICTIONARIES, ETC. 


The next group is a little category called other, and it includes such 
things as cookbooks, dictionaries, and so on, and there again the 
authorship is primarily American, and the editions tend to run quite 
large. This is Fannie Farmer’s Cook Book. That has been a staple 
item of Little, Brown & Co., in Boston for many years, and the edi- 
tions are quite large, and they keep selling it year after year. 

This group here of other books, which is a miscellaneous category, 
would hardly be affected because ‘of American authorship and these 
other considerations. 


CATEGORY WHICH MIGHT BE AFFECTED BY CHANGE OF MANUFACTURING 
CLAUSE—TRADE BOOKS 


The last category is the one which might be affected, and this is what 
is called in the trade, or in the business, trade books; these are gen- 
eral books of fiction and nonfiction, including children’s books, i in- 
cluding inexpensive reprints or relatively inexpensive reprints in 
hard-bound form, and also including the 25-cent and 35-cent small 
lithographer children’s books that you see in the supermarkets, and 
soon. That was running in 1952 less than 20 percent in number of 
copies, and also in dollar volume, of the total book production in this 
country. 
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Now, there is no published information, census figures or others, 
which would tell you what proportion of that 20 percent consists of 
books in English and copyrighted by British authors or by foreign 
authors, mostly British, so the American Book Publishers Council sent 
out a questionnaire in January to its members and to the prominent 
book publishers who were not members of the council, asking them to 
give data on their 1953 publications with respect to authorship and 
number of copies, and so on. a 

The data received back in that questionnaire are given in detail in 
table 3 in my prepared testimony, and the salient facts are sum- 
marized in this chart. 

There were, I believe, 58 general book publishers, and some 19 
university presses that supplied information. The total number of 
titles on which they supplied information which they had published 
in 1953 was 3,663. The total number of copies of these titles was 
about 31 million. 

Now, of that group, which is entirely representative of the general 
book field, you find that of the 31 million copies, 27 million” copies 
were of American authorship, and produced in this country, and 
would continue to be produced in this country under the convention 
and under the bill before you because of the American authorship, 
and there is no change with respect to the facts regarding that group. 

Senator Witey. What was the last statement you m: ide? In other 
words, you would guarantee that they would not be published abroad ? 

Mr. Frase. This group of 27 million out of the 31 million are books 
by American authors. 

Senator Witry. Yes; I understand that. 

Mr. Frases. And the bill before you makes no change in the manu- 
facturing clause with respect to American authors. 

American authors are still required to have their books printed and 
bound in this country in order to secure a full-term United States 
copyright, so that these books which are now manufactured here 
would continue to be manufactured here. There is no change in the 
bill which would affect them in any way. 


FOREIGN AUTHORS PUBLISHING IN THE UNITED STATES 


Now, this category of 914 percent of this 31 million, almost 3 mil- 
lion books, represents the books i in English of foreign authors. Now, 
this is the group 

Senator Hickrnioorer. They are manufactured in the United 
States, too? 

Mr. Frasr. They are manufactured in the United States now. 

Senator Hicken Looper. That is right. 

Mr. Frase. That is 9 percent. 

Senator Hicken.toorer. That is right. 

Mr. Fraser. Now, this group conceivably might be manufactured 
abroad if the convention and the bill went through, because they could 
still secure United States copyright. 

This small category here of about half a million copies or of 1%» 
percent, represents books that are now imported. They are imported 
editions, usually English editions, of books in English by foreign 
authors. 
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There are some significant figures which are brought out in the 
table and also here with respect to the average number of copies of 
these various titles. In this area of American authorship you get 
an average number of copies per title of 9,500. In this group you 
get about 7,500. In this group of imported titles you get about 1,400 
copies, so dealing with this segment here, which is about 10 percent 
of the total—— 

Senator HicKeNLooper. That is the segment of foreign books manu- 
factured in the United States? 

Mr. Fraser. That is right; because of the size of the editions they 
would generally be manufactured in this country regardless of the 
copyright requirement. 

Senator Hicken oorer. Is that because they can manufacture them 
cheaper here with that average number of titles or average number of 
issues ? 

Mr. Fraser. That is right; because the level where foreign costs 
are lower is roughly 2,500 copies, and so anything above 2,500 
copies— 

Senator Hicken Loorrr. So your argument is that anything that 
will sell substantially more than 2,500 copies will, as a matter of 
cost differential, be manufactured in this country, in your opinion. 

Mr. Fraser. That is right. 

Senator Hicken Looper. I see. 


PERCENTAGE OF BOOKS AFFECTED BY THE BILL 


Mr. Fraser. So we are dealing here with a segment which represents 
10 percent of this general books segment, which was 20 percent of the 
total book production in my’ previous chart. You remember, we 
ended up here with 20 percent. This chart represents the 20 percent, 
so we are dealing with 10 percent of the 20 percent or 2 percent. 

Senator HickeNn Loorer. Yes. 

Mr. Fraser. Now, despite this average number of copies, of the 
7,500, suppose we say that 25 percent of this group might be manu- 
factured abroad. 

Senator Hickentoorrr. That is of the group of foreign books manu- 
factured in the United States? 

Mr. Fraser. That is right; under the bill and convention. I think 
that isa 

Senator Hickentoorrr. The only reason I break in is that the 
record cannot identify this group when you point to it. 

Mr. Fraser. Yes, but the prepared testimony pins it down. 

Senator Hickenroorer. Yes; all right. 

Mr. Fraser. I think it would be a very generous estimate to say that 
25 percent of this group might shift over to imported editions rather 
than manufacture here, so we are dealing with 2 percent of the total 
book business in this category now, and 25 percent of that would 
reduce it to abont a half of 1 percent of the book business. 





NUMBER OF WORKERS POSSIBLY AFFECTED BY THE BILL 


Now, the bock business, of course, in turn, is only one segment of 
the whole printing and publishing industry in this country, a very 
smal] segment, as it turns out. 
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This final chart represents the printing and publishing industries 
in the United States, and the factor I have used to show the relative 
size is production workers, that is a census category which is com- 
posed of, say, roughly blue-collar workers; it takes out clerical work- 
ers and professional workers, and so on. 

In 1952, the total employment of these blue-collar workers or pro- 
duction workers was 471,000 employees. ‘That figure of production 
workers, responds fairly closely to the membership of the printing 
trades unions. 

The printing trades unions, I think, claimed about 350,000 workers 
in 1950. They are not all unionized, but I would say better than 
t out of 5 of these 471,000 production workers are employees of the 
printing trades unions, the typesetters, the platemakers, the book- 
binders, and so on. 

Now, taking these census categories, 161,000 of these workers in 
1952 were in commercial printing; they would not be affected at all 
by this because that is not bookwork. 

Newspaper publishing, the next big group, is 149,000; they would 
not be affected at all. 

Lithogr: chien . there is a little bookwork in there, but not much. 
Beyond that the lithographers union has not claimed, not felt, that 
they would be injured in any way, but it is primarily nonbookwork, 
magazine, and other advertising. 

The printing trades service industries are a group of industries 
which serve the entire group, specialized typesetters, and so on. 

Bookbinding is a general category which does not relate—it re- 
lates only in minor part to book production ; I mean, you bind tele- 
phone books ar:d you bind magazines and bind all kinds of things 
besides hard- bound books. 

Periodical publishing will not be affected, nor greeting cards nor 
miscellaneous publishing. 

The two categories which would be affected are primarily book 
printing and book publishing. Now, this book-printing category is 
the specialized manufacturers of hard-bound books represented by a 
trade association, the Book Manufacturers’ Institute, which claims 
to have, I think the association claims to have, 90 percent of the 
production in its sroup. You have there about 15,000 production 
workers. 

In the book-publishing field those 9,000 workers represent pri- 
marily the few plants like Mr. Black’s, where the publisher owns the 
printing plant and manufacturing plant, as well. Between the total 
you have about 24,000 production workers involved, and making a 
generous estimate of a little bit here and there, in here (pointing) 
and some of these other places, 40,000 would be an extremely gen- 
erous estimate of all the workers employed on book production in 
this country, beoks of all kinds, which represents something less than 
10 percent ‘of all the production workers in the printing ‘trades. 

Now, to go back, I came to the conclusion that one-half of 1 per- 
cent of the book business might be affected. 

If you apply that one-half of 1 percent to 40,000 workers, you get 
something lke 200 workers that might be affected with respect to 
this modification of the manufacturing clause. That is substantially 
less than the annual—well, far less, a very small fraction of the 
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annual—growth of the printing and publishing industries in this 
country over the last 15 years, in fact, less than the annual growth 
in the book-manufacturing end of the business alone. So that sup- 
pose that all of this one-half of 1 percent of the book business 
disappeared from American production and was substituted for by 
the importation of English editions. Those 200 workers affected 
would be swallowed up in the normal growth of the book-manu- 
facturing industry in that single year. 


ECONOMIC ANALYSIS UNCHALLENGED 


This study, this presentation and the written testimony, was given 
before the House Judiciary Committee on March 17, and immediately 
thereafter I, in a personal professional capacity, sent a copy—about 
5 or 6 copies—to Mr. Strackbein, who was here yesterday representing 
the printing trades unions for distribution to his constituents—there 
are 5 unions involved—and asked him whether he would please let 
me have any comment on the analysis that he might have. I have 
not heard from him. 

I have also done—I did the same thing at that time with the 
economist for the American Federation of Labor itself. I have not 
heard from him either. We have in addition offered to sit down with 
the American Federation of Labor to discuss the matter in any detail 
they would like to consider. We have not had any response to that. 

It is my feeling that this is accurate presentation of what the 
economic problem is, and we have not been able to get anybody to 
say it is any different. 

The question may arise when it comes down to these 200 workers 
out of over 400,000, why anybody should be interested in it. Mr. 
Strackbein raised that question yesterday. 

Of course, the simple answer is that the proponents of the legisla- 
tion, including the book publishers, are interested in it because of 
protecting their growing foreign market, and this is the only way 
they can do it. 

A manufacturing clause is impossible in an international conven- 
tion as much from our point of view as anybody’s else. I mean, if 
we had to manufacture American books in every country in the world, 
our export business would disappear over night. 

Senator HickEn Looper. Is it your opinion, Mr. Frase, that with the 
growing book-publishing business in this country, which you think 
this will stimulate, that that in and of itself will contribute to in- 
creased employment in the book industry ? 

Mr. Fraser. That is right. Beyond that, there are other kinds of 
things like music and magazine publishing which are growing, and 
have an export market 

Senator HickeNn.oorer. I understand. 

Mr. Fraser. And where there is no economic drawback at all. 

Senator Hicken Looper. Thank you very much, Mr. Frase. 

Are there any questions? 

Senator Witry. No. I want to say that I compliment the gentle- 
man because I think he has given us pretty concrete testimony. 

These generalities do not help very much. He has now diagnosed 
the case, shown the various categories of books and also, particularly, 
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the categories where employees are mostly employed, and I think 
that he has brought a great deal of light into this picture. 
Senator Hickentoorer. It has been a very graphic presentation ; 
it has been very helpful, Mr. Frase. 
Mr. Fraser. Thank you. 
The statements of both Mr. Black and Mr. Frase will be incorpo- 
rated in the record. 
(The prepared statement of Mr. Frase follows :) 


AN EcoNOMIc ANALYSIS OF THE UNIVERSAL COPYRIGHT CONVENTION 


Statement before a joint subcommittee of the Foreign Relations and Judiciary 
Committees, United States Senate, by Robert W. Frase, Economic Consultant, 
American Book Publishers Council, Inc., April 8, 1954 


This statement is concerned solely with the economic effects which may be 
expected if the Langer bill (S. 2559) is passed and the Senate ratifies the Uni- 
versal Copyright Convention of 1952. Both actions are required if there are to 
be any economic effects to talk about. The convention can be ratified, but can- 
not be deposited unless the domestic bill is passed. The domestic bill can be 
passed but it will have no effect in modifying United States copyright law unless 
the convention is rat fied by the Senate and deposited by the President. 

Therefore in discussing economic effects, the convention and the bill must be 
considered together. The convention will produce economic benefits to the United 
States and to its citizens. The bill contains one provision—a modification of 
the manufacturing clause—about which some fears of economic injury to do- 
mestic interests have been expressed by the printing trades unions. 

It should be pointed out in this connection however that the modification of 
the manufacturing clause in the bill is the minimum required to permit United 
States adherence to the convention. The complete repeal of the manufacturing 
clause would satisfy equally well the requirements for United States adherence 
to the convention; but complete repeal, which might have somewhat different 
economic effects, is not under consideration here, 


ECONOMIC BENEFITS OF THE CONVENTION 


The economic advantages of the convention to various American professions 
and industries are substantial. American authors, playwrights, songwriters, 
and composers have a large sale for their literary, musical, and artistic property 
abroad; and this sale depends upon simple and effective reciprocal international 
recognition of copyright. This the convention will provide; whereas the present 
foreign recognition and validation of this intellectual and artistic property is 
incomplete and subject to cancellation. In practical terms the protection of 
United States copyrights abroad depends principally upon the Berne Interna- 
tional Copyright Convention to which we are not a party. Therefore, in the case 
of a book, for example, the American author ordinarily secures recognition of 
his ownership of this literary property—and, therefore, his ability to sell it as 
well as to control the use made of it—in Great Britain, France, and other Berne 
countries by having the book placed on sale in Canada, a Berne member, on or 
about the day of publication in the United States. This act is treated by the 42 
other Berne union countries as publication in Canada and, therefore, the book 
is given automatic copyright in all the Berne union countries without further 
formality. Any Berne union country can, however, under the specific terms of 
the Berne convention refuse to recognize this practice as constituting valid 
publication in Canada; and, therefore, the substantial market for American 
literature, music, and art abroad rests on a very flimsy basis. The Universal 
Copyright Convention would place a firm legal foundation under the present large 
volume of export sales now being enjoyed by the grace of other countries. 

Thus the primary economic interest in foreign copyright protection is that of 
the creative worker—the authors, playwrights, songwriters, composers, and 
artists. The owners, managers, and employees in the industries which produce 
and distribute reproductions of the work of creative artists—such as book, 
magazine, music, and map publishing (and the printing establishments which 
do work for them under contract), radio and television and motion pictures— 
also come to have an economic interest too. Part of this interest is a direct one 
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in exports: the annual export sales of over $25 million in American books, not 
counting additional revenue from rights to produce foreign editions of American 
books; the annual exports of over $24 million worth of American periodicals 
plus large foreign-manufactured editions of American magazines like the inter- 
national editions of Reader's Digest, Time, and others; license fees for the per- 
formance of United States music abroad: and the hundreds of millions of dollars 
represented by the 40 percent of the film rental income of the United States 
motion-picture industry which comes from foreign showings of American films. 
In addition, these industries have an indirect economic interest deriving from 
the fact that foreign sales frequently make possible domestic sales; that income 
from exports and the sale of foreign rights may make it possible to publish a 
piece of music or to produce a play or a motion picture which it would not be 
economically feasible to produce in terms of domestic sale alone. Finally, it 
s the interest of all these industries to support the economic welfare of the 
producing artists upon which their whole existence depends. 

The following table gives some further detail on United States foreign trade 
in books since 1936 and shows the extent to which we have become a net exporter 
of books in the past 10 years. Actually the figures in this table considerably 
understate the true volume of United States book exports, perhaps by as much 
as 50 percent because the Census Bureau reports in recent years have not 
included the substantial book-export trade made up of shipments of less than 
$100 in value. The table also indicates that the lowering of the United States 
tariff on most books of foreign authorship under the reciprocal trade agree- 
ments program from 15 percent ad valorem in 1930-38 to 7144 percent in 19389, 
to 5 percent on bound books in 1948, and to 5 percent on sheets as well as bound 
books in 1948 has not interfered with the building up of a substantial excess 
of exports over imports. Bibles, rare books, and several other important com- 
ponents in the book-import figures have, of course, been free of United States 
tariff duty since at least 1922 


TABLE 1.—United States book exports and imports, 1986-53 


Thousands of dollars] 
| 
| Excess of 
Imports | Exports exports Over 
j imports 
| 
1936 5, 427 4, 525 | (—902) 
1940 3, 947 4,686 | 739 
1945 3, 686 12, 499 | 8, 813 
1947 6, 608 24, 742 | 18, 134 
1950 9, 603 16, 587 6, 984 
1951 : 10, 489 ‘ 8, 746 
1952 11, 375 9, 581 
1953 10, 761 13, 618 





Note.—Imports include eonsus statistical classificati ns 9509090-9503400, 9503900, 9510320-9510429, 9510440, 
9510509, 9510520, 9510540, 9530000-9°30100, which, because they are based on tariff classifications, include a 


considerable quantity of music, pamphlets, maps, photogravhs, engravings, etchings, prints, charts, diaries, 
notebooks, address books, and other materials which are not really books. The export ficures include only 
books in bound or sheet form including music in books or sheets (951000-951400 and 952300). 


Source: U. S. Bureau of the Census, Foreign Trade Division, Reports F. T. 410 and 110. 


The economic benefits of the convention, as we have seen, are spread over 
several professional groups and a number of communications industries. The 
area of potential economic loss is confined to a small fraction of the output of 
one branch of the printing and publishing industry—the manufacture of books 
in English by foreign authors. The fear of increased competition from imports 
was expressed as follows by O. R. Strackbein, legislative representative of the 
International Allied Printing Trades Association, testifying in January 1952 
on an earlier bill to limit the manufacturing clause to works of American 
authors and aliens resident here: 

“We oppose [the bill] on its lack of merit and because of the injury to the 
printing trades that lurks in its provisions. It would extend copyright pro- 
tection in this country to works printed abroad in the English language provided 
the author was not an American citizen or an alien resident in this country. 
The door would thus be opened to a type of competition that was the very 
object of the manufacturing clause to prevent in the first place. The present 
bill assumes that if American authors or resident alien authors cannot send 
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their books abroad for manufacture the most objectionable source of competition 
would remain shut off. We cannot agree with that estimate; nor has any 
reassuring evidence been presented by anyone to alter our opinion. We have 
been offered nothing but unsupported assertions, conjectures, and predictions 
by the proponents.” 

The problem, therefore; is to examine this expressed fear of economic injury 
to the printing trades. It should be noted first, however, that the modifica- 
tion of the manufacturing clause to give foreign authors copyright protection 
in the United States without manufacture or other formalities here in exchange 
for similar treatment of the works of American authors abroad can have no 
adverse competitive effect on the radio, television, or motion-picture industries. 
Nor can it have such an effect on such huge segments of the printing and 
publishing industries as newspaper, magazine, music, and map publishing, and 
commercial and miscellaneous printing. The area of potential foreign com- 
petition opened up is confined to one very small portion of the book-publishing 
and manufacturing industry. 

This follows from the scope of the present manufacturing clause of our 
copyright law (title 17, U. S. C.), which requires that books in the English 
language to secure full-term United States copyright must be supported by 
affidavit that they have been printed and bound in the United States from 
type set in the United States. The only change in the manufacturing clause 
required in the Langer bill, S. 2559, and the identical House bills to implement 
the Universal Copyright Convention is the exemption of works of foreign authors 
who are nationals of countries adhering to the convention. American authors 
would still be bound by the manufacturing clause. The primary economic 
problem presented, therefore, is to determine how many books in the Eng- 
lish language by foreign authors are now manufactured in the United 
States, and for what reasons; how large a proportion this class of books makes 
up of all United States book publishing and manufacturing; and how large 
this potentially affected segment of book printing and binding is in relation 
to the whole volume of printing and binding on which the members of the 
typographical unions are employed. 

The only practical approach to this problem is to start with the number 
and value of the various distinct types of books published in the United States 
each year. The table which follows shows this information as given in the 
census of manufactures for 1947, the last year for which complete census data 
is available, and my estimates for 1952 prepared from the various industry 
sources indicated in the table. The estimates for 1952 are believed to be within 
10 percent of what a complete census would show, but their precise accuracy 
does not affect the essential nature of the problem being analyzed. The 1947 
census figures show the essential structure of the industry, and the 1952 
estimates are chiefly of interest in showing the direction and the general rate 
of growth. 


TABLE 2.—Sale of books in 1947 and estimated sales of books in 1952 


{In millions] 


Percent of 1952 








194% 1952 
sale Ss 

Category ae 

Copies | Dollars} Copies | Dollars} Copies | Dollars 

Book clubs 54. 4 65. 4 48.4 60.3 6.3 10.0 

Inexpensive paperbound hooks, chiefly reprints | 05. 5 14.3 270. 0 47.0 a5 2 7.8 

Textbooks and workbooks, school and college 139. 2 120.8 142.0 152.3 18.6 25.3 
Bibles and religious books, including testaments and | 

prayer books | 2. 5 28.9 78. 6 56.8 10.3 95 

Technical and professional books 17.5 45.8 33.7 64.7 1 10.8 

Subscription books (encyclopedias, ete 14.6 63.9 20.0 93. 0 2.6 15.4 
Trade books (adult and juvenile, including hard- | 

bound reprints) | 98.6 75.9 144. 4 100. 7 18.8 16. 7 

Other a | 24.9 20. 1 39.3 27.7 51 45 
| 

Total 487.2 | 435.1 | 766.4) 602.5} 100.0 100. 0 

| 

Source: 1947 census of manufactures with categories adjusted. The 1952 estimates were prepared on the 

basis of industry data checked against estimated industry totals in the Annual Survey of Manufactures, 

U. S. Bureau of the Census 52 sales of textbooks are based on data supplied through the courtesy of 

the American Textbook Publishers’ Institut Che dollar figures are receipts of publishers and therefore 

do not represczi< sales at retail except in the case of book clubs and subscription books and a small proportion 


of mail-order sales in other categories. 
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In table 2 only the last specified category of books—trade (or general) books, 
both adult and juvenile—could be subject to a possible measurable increase in 
importation of English language editions. There are 4 general reasons why the 
other categories of books in the table would not be subject to an increase in im- 
portation and why any increase in the trade-book field would be very small. 

1. The books (titles) are not affected by the present manufacturing clause— 
plays, music, maps, reproductions of works of art, photographs, and works not 


in copyright like the Bible and the classics. 

2. The books are oyerwhelmingly by American authors still bound by the manu- 
facturing clause, foreign authors not being able successfully to write for a 
specialized American market—as in the case of textbooks. 





3. The time schedule of American publication is such that foreign manufacture 
is completely impractical—as in the case of large book clubs. 

4. American production is more economical than foreign printing and binding 
In general this is the case where editions of more than 2,500 copies are involved. 
This point will be discussed in detail at a later stage in the analysis. 

Now let us proceed to see how these 4 considerations apply to each of the var- 
ious categories of books shown in table 2. 

Textbooks and school workbooks are prepared by American authors to meet 
specific American school requirements and are produced in relatively large edi- 
tions where American costs are lower than foreign costs; it is not conceivable 
that these books could be written by foreign authors and manufactured abroad 


( 


for importation. 

Bibles and prayer books would not be affected because the Bible and most prayer 
books are not in copyright and can be freely imported now and without tariff 
duty; despite this fact over 95 percent are ordinarily manufactured in this 
country. 

General religious books and hymnals would also not be affected; they are 
written by American authors for specific requirements of the several religious 
denominations in this country and are usually printed in quantities for which 
American production costs are cheaper. 

Technical and professional books are written generally by American authors 
for the specific conditions and practices of the various professions in this country 
such as law, medicine, engineering, chemistry, etc.; foreign authors resident 
abroad would be incapable of preparing the bulk of these detailed working tools 
for American professional men. 

Subscription books—encyclopedias and children’s encyclopedias—are designed 
especially for American consumption in terms of the selection of the subjects and 
the length and type of treatment given; contributors must necessarily be Ameri- 
cans for the most part. In addition the printings of these works are very large 
and therefore cheaper to produce in this country than abroad. 

Book club books are usually produced in very large editions to a close time 
schedule to meet monthly mailing requirements, and are frequently mailed right 
from the end of the binding line in book manufacturing plants. The substitution 
of imported English language editions in the few cases where the author is a 
foreigner is clearly impracticable and uneconomic both because United States 
production is cheaper and because the time schedule would not permit importation. 

American paperbound books, usually reprints of books appearing earlier in 
regular hard-bound editions, are printed ordinarily 200,000 at a time on special 
rotary presses. The costs are so low and the time requirements so exacting for 
the distribution by each publisher of several new books a month to a hundred thou- 
sand retail outlets that the importation of copies from overseas would be com- 
pletely uneconomic and impractical. 

Other books in the census reports is a miscellaneous category consisting of 
dictionaries, cookbooks, organization yearbooks, baby and memory books, music 
books, home-repair books, etc., practically all by American authors. 

This leaves only the category of general or trade books, adult and juvenile, 
which together amounted to less than 20 percent of the total of all books sold 
both in 1947 and 1952, whether counted in copies or dollars. A very large 
proportion of these trade books in turn were children’s books, many of them 
produced in very large editions and selling for 25 or 50 cents; this is not an area 
where importations of foreign editions could compete either in satisfying the 
taste of the United States market or on a cost basis. But in order to be conserva- 
tive, let us assume that the whole category of trade books, adult and juvenile, 
is theoretically subject to the substitution of imported English language editions 
if the author is a foreigner. 
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The census provides no information on the number or the value of these general 
or trade books in 1947 which consisted of American editions of copyrighted books 
by foreign authors in the English language, which is the only class of book that 
the relaxation of the manufacturing clause would affect. For this information we 
must turn to other sources. In January 1954 the American Book Publishers 
Council sent a questionnaire to its members and other book publishers requesting 
information on the total number of new general titles published in 1953, the 
number of such titles in English by foreign authors and the average number of 
copies produced. The replies contained the following information (which is, 
incidentally, about the same as the results received from a similar questionnaire 
3 years earlier covering 1951): 


TABLE 3.—Comparative volume of trade books in English of foreign authorship, 
1958—Tabulation of data on books published in 1953 by 58 publishers of general 
books and 19 university presses * 





| 


A verage num- 


Number Number Percent of 


pobibhed of copies total copies | a — 
Books in English of foreign authorship: 

Imported 2 385 552, 725 1.8 1, 436 
Manufactured in United States 395 3 2, O34, 582 9.5 7,429 
Total 780 3, 487, 307 11.3 4, 471 
Books of American authorship 2, 883 27, 342, 478 88.7 | 9, 484 

Total manufactured in United States and 
imported ¢ 3, 663 30, 829, 785 100. 0 &, 417 


! Bibles, testaments, textbooks, encyclopedias, inexpensive paperbound books, and book-club books not 
included 

2 Of these 385 imported titles, 91 titles in 95,255 copies (average of 1,047 copies per title) were imported 
under the protection of 5 year ad interim United States copyright. The remaining 294 titles were imported 
in 457,470 copies (average of 1,556 copies per title) without ad interim protection. 

* Total cost of manufacture (exclusive of paper) of these 2,934,582 copies was $1,521,967. 

4 The 19 university presses in this group of 77 book publishers produced 533 (14.6 percent) of the 3,663 
titles and 1,106,513 (3.6 percent) of the 30,829,785 copies in this survey. 


The table indicates that of the general books published in 1953 about 9.5 percent 
of the total number of copies manufactured for this group of publishers were 
American editions of works in English by foreign authors. Even if this figure 
amounted to 10 percent and is applied to the generous estimate of 20 percent of 
the total volume of all books sold represented by adult and juvenile trade books, 
we arrive at the result that about 2 percent of the volume of the annual output 
of all books in the United States consists of American editions of works in Eng- 
lish by foreign authors. This is the outside limit of the volume of the book 
business which could be shifted to imported editions in place of manufacture 
here under the proposed modification of the manufacturing clause. If we apply 
this 2 percent figure to the census figure of $153 million received in 1947 by 
printers and binders for book production for publishers (see table 4), we find 
that a volume of business of approximately $3 million was involved in 1947. 
Using my estimates of book sales in 1952 (table 2) approximately $4.3 million 
was involved in 1952. This compares with an average annual growth in gross 
receipts for United States contract book manufacturing of about $8 million both 
in the period 1989-47 and in the period of 1948-52; and a stake of some $6 mil- 
lion a year in the cost of manufacture of current United States book exports of 
$25 million minimum. Thus the area which would be opened up to potential 
competitive imports is far less than the annual year-to-year growth in sales of 
the printers and binders of books in the United States over the past decade and 
more. 

Actually nothing like the whole of this 2 percent of United States book produc- 
tion would be shifted to importations. The data in table 3 indicate one impor- 
tant reason why. The books in English by foreign authors manufactured in the 
United States were produced in editions averaging 7,400 copies. .This is an aver-~ 
age size of edition which is well above the figure at which it is more economical 
to manufacture an American edition rather than to try to import. The imported 
editions, it will be noted, averaged only about 1,500 copies. 

The only part of the book production process which is significantly cheaper 
abroad is composition, the typesetting for the preparation of printing plates. 
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Paper is somewhat cheaper here; there is little difference in the cost of the 
actual printing of the sheets; and American costs are lower for the binding be- 
cause our edition binding is highly mechanized compared to foreign practice. 
Therefore American publishers have found that on editions of about 2,500 copies 
or more it is more economical and practical to print and bind books in this 
country. This is done even where copyright is not involved at all as in the case of 
the Bible and the classics. Numerous examples could be cited. We have noted 
that imports of Bibles, in the public domain and subject to no tariff duty, amount 
to less than 5 percent of United States production. Oxford University Press, 
Inc., of New York listed in the Celler bill hearings in 1952 over 25 titles not 
affected by the manufacturing clause (public domain titles or plays) for which 
type was reset here and American editions manufactured because this was the 
most economic thing to do as against importing copies or sheets from the parent 
company in England. On books in English which are now imported from abroad 
without United States copyright protection the average number of copies im- 
ported per title is very small; in the sample of 294 such titles cited in table 3 
(footnote 2) above, less than 1,600 copies per title were imported. 

There are great inconveniences and risks as well as extra costs in attempting to 
import foreign editions. The size, format, paper, and printing do not appeal to 
American tastes. Trade or general books are naturally speculative ventures; 
no publisher can gauge the potential public demand for any specific title with 
any certainty. If a book develops into a good seller the demand must be met 
quickly while it is there. Any delay is fatal; and in the case of imported editions 
great delay in securing additional copies is almost inevitable. 

Thus it can be stated with virtual certainty that of the 2 percent or so of annual 
American book production which consists of works of foreign authors in the 
English language now manufactured here only a very small part could con- 
ceivably be supplied by imports if these works are exempted from the require- 
ment of United States manufacture to secure full United States copyright. In 
the similar case of Bibles, imports are less than 5 percent of domestic produc- 
tion. A 25 percent shift to importation would be an outside limit, or about one- 
half of 1 percent of total United States book production. 

Even in terms of book printing and binding alone, therefore, the proportion 
of the work now done in the United States which could possibly be affected by the 
proposed change in the manufacturing clause is very small; but if all the print- 
ing industries are considered together, the impact of potential imports is reduced 
to a completely negligible figure, as can be seen in the next table. 


TABLE 4.—Growth of the United States printing and publishing industries, 
1939-52 


Value added by manufacture | Number of production workers 
(millions of doHars)! average for the year in thousands) 


1939 1947 1950 1952 1939 1947 1950 1952 


| 118 146 | 149 


Newspaper publishing. ___- $674 | $1,399 | $1,706 | $1,917 97 
Periodical publishing _- 263 665 690 (2) 15 19 | 22 (2) 
Book publishing | 104 263 |) f 422 6 8 on 9 
Book printing ? 24 58 J 440 1 10 ~ gy } 22 { 15 
Miscellaneous publishing _- ms | 13 72 (?) (2) 1 3 (2) (2) 
Commercial printing _- 382 978 | 1,091 1, 331 112 156 157 | 161 
Lithographing __ 100 313 322 385 27 41 39 | 42 
Greeting cards 24 81 82 92 s 13 11 | 12 
Bookbinding and related industries 73 177 179 (2) 26 36 | 33 {| (3) 
Printing trades service industries 109 264 283 298 25 33 | 33 31 
Total printing and publishing‘ 1, 766 4, 269 4, 903 5, 660 324 438 471 | 471 


! Value added by manufacture is value of products produced less cost of materials, supplies, fuel, elec- 
tricity, and contract work. 

? Data not published but included in the total for printing and publishing. 

+ These are the firms specializing in hard-bound book printing and binding for publishers. Other types 
of printing establishments actually do a greater part of all book printing and binding business. For ex- 
ample, in 1947 total receipts of the book printing industry were $64,907,000 for book printing and binding 
whereas the reccipts of other industries for book printing and binding for publishers were $88,095,000, mak- 
ing a total of $153,002,000. The comparable total figure in 1939 was $90,607,000. 

‘Columns may not add exactly because all figures rounded to nearest million or thousand. 


NorTE.—1950 and 1952 figures based on sampling, not 4 full census. 


Source: Statistical Abstract of the United States, 1948, 1950, and 1953 editions; data from Census of Manu- 
factures, 1939 and 1947, and Annual Survey of Manufactures, 1950 and 1952, U. 8. Bureau of the Census. 
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As indicated in the above table the value added by manufacture of all these 
printing industries in 1952 was over $54 billion and 471,000 production workers 
were employed. Value added by manufacture (value of product, less cost of 
materials, supplies, fuel, electricity, and contract work) and production workers 
ure used as an indication of the relative size of these industries because there 
is a considerable amount of contract work among them. A clear example is in 
periodical and book publishing, where a few publishing firms do their own 
printing and binding but many others contract the work out to other printers. 
The use of “value added” and production workers eliminates the double counting 
of such contract work. The production worker figures correspond fairly closely 
to the employees who are organized as members of the printing trades unions. 
For example, the 1950 census of population showed 320,972 employed workers 
in the printing trades crafts, including apprentices, and 74,935 operatives and 
related workers in printing and publishing, or a total of 395,907. This compares 
with 471,000 production workers in 1950 in table 4. The five A. F. of L. printing 
trades unions (all printing trades except lithographers) claimed some 350,000 
members in 1952. 

There were some 471,000 production workers in 1952, a growth of 147,000 over 
1939. Of these 471,000 production workers, 15,000 were in the plants specializing 
in printing and binding of hard-bound books for publishers. Since more book 
printing and binding is done in other types of printing establishments than in 
specialized book manufacturing plants this figure needs to be raised, but 40,000 
would be a very generous estimate of the number of production workers engaged 
in the manufacture of all books. These 40,000 workers represent less than 
10 percent of the total production workers in the printing industries. If only 
one-half of 1 percent of the volume of book production in this country could 
be affected by the competition of imported editions under the proposed modifi- 
cation of the manufacturing clause, it follows that only some 200 of the pro- 
duction workers in all United States printing and publishing would be potentially 
affected, or 1 out of every 1,750 members of the printing trades unions 
(40,000 x .005 =200 ; 350,000--200=1,750). The annual increase in the number of 
production workers in printing and publishing from 1939 to 1952 has been over 
11,000 and employed printing trades union membership must have increased 
almost as much. Therefore the expressed fear of the printing trades unions con- 
cerning the implementing legislation related to the Universal Copyright Con- 
vention comes down to a fear of potential foreign competition which could at 
most affect the employment of a percentage of their members which is almost 
invisible compared to annual employment growth in the 1939-52 period. 


CONCLUSION 


In 1925, 1926, 1980, and 1933, Mr. Matthew Woll and other spokesmen for 
the printing trades unions agreed to and supported bills eliminating the manu- 
facturing clause requirement for works of foreign authors in order to permit 
the United States to join the Berne International Copyright Union. In the 
words of Mr. E. J. Flynn, testifying in favor of this proposal on behalf of the 
International Allied Printing Trades Association in 1930: “Labor, as far as I 
know, is the only element which is voluntarily surrendering a privilege possessed 
under the present law, with the one idea of helping to enlarge and to protect 
those who create mental compositions.” Those interested in the protection of 
United States copyrights abroad, then as now, were equally considerate of the 
printers; they did not propose and do not now propose the complete repeal of 
the trade protection device of the manufacturing clause but only its minimum 
relaxation with respect to foreign authors necessary to secure reciprocal inter- 
national treatment. At that time the United States was a net importer of pub- 
lished materials. Now, more than 20 years tater, with the United States a 
large net exporter of such materials, Mr. Flynn’s generous support of “those 
who create mental compositions” would seem to be reinforced by a clear economic 
interest of the printing trades unions in favor of essentially the same proposition 
to which he and Mr. Woll then agreed. 


Senator Hicken.oorrr. The next witness is Mr. Barclay Acheson, 
representing the Reader’s Digest, Pleasantville, N. Y. Mr. Acheson. 
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STATEMENT OF BARCLAY ACHESON, DIRECTOR OF INTERNA- 
TIONAL EDITIONS, THE READER’S DIGEST 


Mr. Acueson. May I introduce Mr. August Philips, who is one of 
my associates. 

‘Senator Hicxennoorer. Yes. You are making the presentation? 

Mr. Acueson. My name is Barclay Acheson, and I represent the 
Reader’s Digest, United States of America, and I have a written.state- 
ment that I wish to present. 

Senator HickenLoorer. You may proceed. 

Senator Wirey. It ~ ms to me we have heard of your publication. 

Mr. Acurson. Well, I am here in support of the bill, S. 2559, in 
support of Senate bill 25! 59, 

I have here a box of Reader’s Digests in foreign language editions, 
and I would like to hand them to you in case I ‘should by mischance 
repeat some testimony already presented. It might amuse you to look 
and try to make out an article in Korean or Japanese. 

Senator Witey. We are experts on that language. 

Senator Hicken Looper. I will leave that to Senator Wiley. He 
speaks, reads, writes, and interprets all languages. 

Mr. Acneson. You might take a look at Finnish there; that is par- 
ticularly attractive. 

Senator Wier. I would suggest, Mr. Chairman, before Mr. Frase 
gets away, that he leave those colored exhibits, because they are not 
included in his statement. They might be very helpful for the 
committee. 

Senator Hicken.ooper. If you could leave the exhibits, Mr. Frase, 
we might desire to reproduce them. 

Allright, you may proceed, Mr. Acheson. 

Mr. Acueson. Mr. Chairman, the amount of testimony that has al- 
ready been given your committee is impressive and convincing. I 
shall avoid taking up your time with matters you already know, in 
so far as I can. However, my work in the Reader’s Digest brings me 
into intimate contact with some copyright problems which have not 
been dealt with thus far. 


INTERNATIONAL OPERATIONS OF READER’S DIGEST 


Although all of you gentlemen, I assume, are familiar with the 
Reader’s Digest in this country, you may not know the extent of its 
foreign operations. The international editions, which are my par- 
ticular field, include seven editions outside the United States in the 
English language. In addition, we translate and publish in 11 for- 
eign languages. The total combined circulation of these is over 7 
million copies every month; that is outside of the United States. 
This means a foreign readership carefully calculated of not less than 
30 million people each month. I cite these figures because they give 
you an indication of the degree of our interest in the problem before 
you, and because they will support some points made later on. 

In the light of these figures, you may ask why we seek to change con- 
ditions under which we have been able to build our international cir- 
culation to the level I have described. 

First, the protection we now enjoy is not as complete or well-defined 
as it should be. 
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Secondly, if the bills now before this committee and before the House 
of Representatives are not passed, and the Universal Convention there- 
fore cannot be ratified, we are in danger of losing what we have. 

Thirdly, if the Convention is ratified, we shall have as much pro- 
tection as we now have, but on a much firmer basis, and I would like 
to underscore the next words, and under our own flag. 

And fourthly, once the United States is a member of the Universal 
Copyright Convention, our own Government through diplomatic chan- 
nels will be in a much stronger position to remedy ‘Injustices that now 
exist in certain countries and protect United States interests every- 
where. 

INCOMPLETE PROTECTION NOW 


With regard to the first point, namely, the protection we now have 
is not as complete or well defined as it should be. The Digest, together 
with the publishers and authors from whom it buys publication rights, 
needs better protection for its investments. These investments in- 
clude the price the Digest pays for the right to republish an article 
or book in condensed form and expenses it incurs in editing, condens- 
ing, and translating. 

You have alre: ady been told by legal experts how copyright is now 
obtained abroad under the Berne Convention. Here is a practical 
example: This may amuse you, and this is the cover of Collier’s maga- 
zine for October 20, 1951, bearing a portrait of the late Josef Stalin. 
This sets the stage for the les ding article of that issue, Tyrannies 
Must Fall, by Prof. Allan Nevins. The article reviews the rise to 
power of several tyrants, whom we nowadays call dictators, such as 
Hitler, Mussolini, and Stalin, and it calls attention, as our President 
did recently, to the fact that no system built on coercion and suppres- 
sion can stand up in the long run. Its final application is, of course, 
to the Communist system, which is shown to carry the seeds of its 
own destruction. As you know, the Reader’s Digest is in the fore- 
front of the fight against communism, so this article was chosen for 
republication in the Digest. We, therefore, purchased condensation 
rights from the publishers of Collier’s and from the author. 

Here are the results: On this page you see the cover of the United 
States edition on the left, of the Canadian edition in English on the 
right. Superimposed on each is the opening page of our condensa- 
tion. Turn the page, and we come to two more editions in English, 
namely, the British and Australian editions. The following page 
shows the German and Swedish editions, then the French and Italian, 
the Norwegian and Danish, the Portuguese and Spanish, and finally 
the Japanese and Canadian-French. 

Perhaps you wonder what determined the order in which I showed 
vou these editions. They are chronologically arranged: First, the 
United States and Canadian-English, Janu: ary 1952. "Then the other 
English-language editions, February 1952. The foreign-language 
editions carried the article in their March 1952 issues, except the 
Canadian-French, which for technical reasons did not run it until 
August 1952. This shows you why we have a continuing interest 
in copyright protection in foreign countries. 

The illustration shows a lapse of 10 months between the first pub- 
lication and the final condensation, and sometimes there are 2 or 3 
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years which elapse before late material comes into some of the foreign 
editions. 

I said just now to you that the Reader’s Digest purchased reprint 

rights from the author and the original publisher. Without this, the 
Dive st could not lawfully condense and republish the article at home 
und abroad. We all know the value of these rights in the United 
States, but what I am talking about is their value abroad. The pub- 
lishers of Collier’s secured full protection for their copyright in all 
Berne Convention countries by means of what is called simultaneous 
publication in Canada, whic h is, in fact, the placing on sale on the 
newsstands of Canada of a substantial number of copies of Collier’s 
magazine on the same day that copies went on sale in the United 
States. By that simple expedient the publishers obtained a weapon 
against unauthorized use of their material by foreign publishers and 
so established rights abroad which could be included i in the sale they 
made to the Digest. 

While this is the usual procedure, it is by no means foolproof because 
uncertainty exists on the legal meaning of simultaneous publication. 
For example, the amendments to the Berne Convention which were 
adopted in Brussels in June 1948 allow 30 days after publication in 
the country of origin. But few experts will say that it is safe to rely 
on this interpretation. On the contrary, they usually reason that it 
is safer to make arrangements for public ation in the Berne Conven- 
tion country on the self same date as the publication in the United 
States. In fact, experts apparently agree only on one point; namely, 
that the time and expense involved in making a thorough survey to 
determine just what simultaneous pub lication means in all countries 
would be prohibitive in cost. 

To complete the picture I should add that the Reader’s Digest: pro- 
tects its original material and the creative work involved in its con- 
densations by a somewhat different type of simultaneous publication. 
We actually print and distribute an English-language edition within 
Canada simultaneously. Therefore, we are in a large measure pro- 
tected from the accusation frequently made that American authors 
secure the protection of the Berne Convention by creeping in through 
the back door. 


DANGER OF LOSING PRESENT INADEQUATE PROTECTION 


This leads to the second point: If nothing is done now, we are in 
danger of losing the protection we now enjoy. You are already fa- 
iniliar with the threat that one or more of the Berne Convention 
countries may cut off our access to its protection and how that would 
come about. In 1 or 2 cases, I am told, a court in a foreign country 
has already reached that result by a legal decision, but the real threat 
comes from the fact that if favorable action is not taken now to ratify 
the new convention, it may take years to regain the progress this com- 
mittee and others have already made, and ‘during those years Amer- 
ican authors and publishers will have to oper: abroad amid un- 
certainties and without the protection of their own sar am mi8 It is 
obvious that nobody likes to live under such a threat if he has large 
interests at stake. 
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Let us take a moment to consider the plight of American authors 
and publishers if the Canadian Government or some combination of 
governments should deny us the protection of the Berne Convention 
on the grounds that nonmember nations are not entitled to its pro- 
tection or on the grounds that the United States does not give ade- 
quate protection to their own nationals, and this not a figment of the 
imagination; it is much discussed abroad. 

American authors and publishers would then see their works and 
property fall into the public domain in all Berne Convention coun- 
tries, immediately upon publication. They would have lost all legal 
protection against piracy. Every publisher in any Berne Convention 
country would be free to take the then unprotected American material, 
republish it in full or in abbreviated or condensed form, in English 
or in translation; in fact, he could pretty well do with it as he 
pleased. Naturally, nobody would pay the author or publisher in 
America a penny for the then no-longer-existing privilege of the ex- 
clusive right to use his article abroad. Such a state of affairs would 
obviously mean a heavy financial loss to many Americans. 

On the other hand, if the bills under discussion are passed both by 
the House and the Senate, and if the Universal Copyright Convention 
is thereupon ratified as a treaty, then we shall be assured permanently 
of substantially the same copyright protection as we now enjoy by 
courtesy. Americans will then have copyright protection in all coun- 
tries that ratify this convention, not as a gift bestowed reluctantly 
by other countries and subiect to cancellation at the option of those 
countries, but as a fully recognized legal right. Passage of this bill 
is therefore highly desirable. 


ENFORCEMENT OF COPYRIGHTS 


My next statement might well be summarized by saying, “Obtain- 
ing copyright is one thing, enforcing it is another.” Once the United 
States is a member of the Universal Copyright Convention, our Gov- 
ernment will be in a much stronger position to work—through its 
diplomatic representatives—toward the elimination of certain defects 
that exist today in some countries. “Certain defects” is a mild way 
of saying that in some countries the laws are such that no effective 
copyright protection exists and oe have and do specialize in 
pirating from American magazines. Civil action cannot be brought; 
and a criminal action is costly and difficult The plaintiff never re- 
covers the heavy cost of his litigation, and the fine, if the local pub- 
lisher is convicted, is relatively light and does not stop the defendant 
from continuing his practice. It will not be easy to remedy pees 
The mere signing of a convention is unlikely to acomplish all this a 
once, though prolonged diplomatic action of the right sort may ac- 
complish a great deal. As matters now stand, the United States 
Government is powerless. Whenever it makes representations of this 
nature, it is met with the reply that a country that for well-known 
reasons has consistently declined to join the Berne Convention is hardly 
entitled to much consideration in copyright matters. We believe that 
American magazine publishers have a right to State Department pro- 
tection, and that ratification of this convention will unshackle our 
diplomatic representatives when legitimate American publishing in- 
terests need protection. 
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BENEFITS FROM THE MODIFICATION OF THE MANUFACTURING CLAUSE 


And now a word about the well-known manufacturing clause. 

It isa pleasure to note that this new convention was drafted so care- 
fully that nobody has submitted to your committee objections to its 
provisions. Undoubtedly, the many hours of painstaking work lav- 
ished on it by its authors have paid off. 

However, may I point out that the international operation of the 
Reader’s Digest provides employment for many people within the 
United States. Not only do our earnings return to the United States 
and are spent here, but we employ a large group of men and women 
in Pleasantville and elsewhere to guide and supervise these far-flung 
activities; we also cause at least half a million copies of our Spanish 
edition to be printed at Dayton, Ohio, on paper manufactured in Wis- 
consin. Moreover, our foreign operations stimulate a lot of research 
into better and cheaper production methods for paper, inks and presses 
manufactured by American firms. In addition, we have been instru- 
mental in showing foreign printers—of our own editions and of com- 
peting magazines—the advantages of using American-made printing 
and binding equipment. 


“HELPING TO AFFECT THE THINKING OF THE WORLD” 


I should like to end by stressing another aspect of these problems, 
one that concerns very directly the Committee on Foreign Relations 
of the United States Senate. The good name and reputation of our 
country in the rest of the world is at stake. Allow me to quote two 
paragraphs—I am not going to quote that much, just one sentence— 
from the final pages of the report of a committee presented by Senator 
Hickenlooper in June 1953—it was by him: 

“Helping to affect the thinking of the world” is the sentence I wish 
to quote—“Helping to affect the thinking of the world”—that is pre- 
cisely one of the things American magazines do abroad, and I may 
add, the Reader’s Digest is not the least among them. The Digest 
circulation figures mentioned earlier give you an idea of the interest 
that exists abroad in the editorial material contained in American 
magazines in general and in the Reader’s Digest in particular. Some 
of that interest undoubtedly concerns subjects that are universal, 
such as health, courage, hope, individual initiative, self-government, 
liberty and self-reliance. But a good deal of it stems from a keen 
interest in what goes on in the United States. I could give you ample 
proof from all over the world that shows how suspicion and misun- 
derstanding of the United States has been replaced by understanding 
and good will as a result of the influence of American publications. 

As you know, we bring to people in other lands a sound and well- 
balanced picture of what America is and what it stands for. We 
can do that now because we are able to choose the most suitable articles 
from hundreds that are published in the United States and because 
we know, when we buy an article, that we can do an unhurried job 
of translating and publishing it. We now go ahead with reasonable 
confidence that we will not be confronted with competition from pirates 
who have our own and other American magazines sent them airmail 
and take from these publications the articles they choose without 
paying a penny to anyone and who often print bad translations, some- 
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times distorted and slanted or even rewritten in a manner injurious 
to the reputation of the United States. 

The removal of the protection American articles now have would 
almost certainly result in a large-scale piracy. Left-wing publishers, 
through bi: ised selection and editing, would thereby present a false 
and damaging picture of every phase of American life and thought. 
This deliberately distorted view presented daily would injure Ameri- 

can reputation among the very people whose understanding and good 
will our Nation is so anxiously cultivating. No one could raise a 
hand to stop it. 

You may be sure, however, that voices would be raised demanding 
that “the Government do something.” The possibility that this 
demand might result in a costly Government-sponsored activity to 
replace one now being done—and being done effectively—by private 
enterprise is a factor that should not be overlooked. 





SUPPORT OF UNITED STATES INFORMATION AGENCY FOR CONVENTION 


I am going to read here from a letter of Mr. Theodore Streibert, 
Director of the United States Information Agency: 

Consistent with the position already taken by the State Department on these 
matters, this agency wishes to go on record as also favoring adoption of these 
bills and ratification of this convention. More specifically because of our very 
extensive book and library programs in 63 countries, with which you are familiar, 
we desire to particularly support the position and arguments of the Reader’s 
Digest. We do this both because the Digest is one of the most effective private 
media in the furtherance of the objectives of this agency abroad and because 
the imminent danger of plagiarism and distortion of published works as cited 


by the Digest’s Dr. Acheson is a threat as well to the future integrity and use- 
fulness of our other informational media. 


The Bureau of the Budget has advised this agency that it has no objection to 
the transmittal of this letter to your committee. 

One last paragraph: I use the word “effectively” with some confi- 
dence, because that is the opinion of many Government and private 
observers who are best qualified to judge. I should like to leave with 
you a copy of the letter from the United States Information Agency, 
which I have just read, that bears on this point. 

In summing up, I would say that the Reader’s Digest has a great 
deal at stake in this matter of copyright protection in foreign coun- 
tries, and that the interests of American authors and publishers other 
than the Digest is probably larger than is commonly believed. More- 
over, it is of the greatest importance for the entire Nation that steps 
be taken to secure these rights on a stable and permanent basis. 
American publishers and authors should retain control of their liter- 
ary property, so that they may continue to control what is and what 
is not republished abroad. Finally, let us guard against opening the 
floodgates for malicious persons abroad to choose, edit, and slant 
American material so as to damage our country in the eyes of our 
friends and allies overseas by what would be made to appear as testi- 
mony out of our own mouths. 

Thank you, Mr. Chairman. 

Senator Hickentoorrer. Thank you, Mr. Acheson. We appreciate 
the great experience of the Reader's Digest and other periodical pub- 
lications in the international periodic: al field. I have been especially 
impressed in a number of countries at the avid interest which for- 
eigners take in American periodicals, if they can get them. I am 
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especially impressed by the fact that they buy them. I think periodi- 
cals which someone buys abroad are far more effective than some 
dodgers that are thrown away or giveaway articles or pamphlets 
which usually are considered under the heading of propaganda by 
people abroad. If they buy our magazines, and if we make it possible 
for them to secure those magazinese under their own purchase, I 
think the impact is far greater and their influence is much greater. 

Thank you very much. I wish to insert at this point a letter ad- 
dressed to me from Theodore C. Streibert, Director of the United 
States Information Agency. 


UNITED STATES INFORMATION AGENCY, 


Washington, April 6, 1954. 
Hon. BouRKE B. HICKENLOOPER, 


Senate Foreign Relations Committee, 
The Capitol. 

DEAR SENATOR HICKENLOOPER: We understand that subcommittees of the For- 
eign Relations and Judiciary Committees will commence joint hearings on April 
7, 1954, on S. 2559 (identical to H. R. 6616 and H. R. 6670), for amendment of the 
copyright laws (title 17, U. S. C.) and consideration of ratification of the 
Universal Copyright Convention of 1952. We are also informed that statements 
and testimony on behalf of the Reader’s Digest will be introduced before the 
joint hearing, in support of the bills and the Convention. 

Consistent with the position already taken by the State Department on these 
matters, this Agency wishes to go on record as also favoring adoption of these 
bills and ratification of this Convention. More specifically, because of our very 
extensive book and library programs in 63 countries, with which you are familiar, 
we desire to particularly support the position and arguments of the Reader’s 
Digest. We do this both because the Digest is one of the most effective private 
media in tbe furtherance of the objectives of this Agency abroad, and because 
the imminent danger of plagiarism and distortion of published works as cited 
by the Digest’s Dr. Acheson is a threat as well to the future integrity and useful- 
ness of our other informational media. 

The Bureau of the Budget has advised this Agency that it has no objection 
to the transmittal of this letter to your committee. 

Sincerely yours, 
THEODORE C. STREIBERT, Director. 

Are there any questions ¢ 


DISTORTIONS AND MISREPRESENTATIONS OF THE UNITED STATES ABROAD 


Senator Mansrietp. Mr. Acheson, could you furnish this committee 
with copies of these distortions and misrepresentations which you 
have mentioned in your testimony ¢ 

Mr. Acurson. That would be difficult. They could be provided. 
My experience in this field goes back over 12 years, and in conversation 
with foreign editors and publishers. Moreover, I am in a position 
where if I start a fight I will have to finish it with some of these 
foreign publishers, and what is done now in a magazine in France is 
to take our material or other American magazine materials and re- 
write it. Now, at what point does a rewrite become an infringement 
of a copyright? There are magazines that have been published for 
several years that do nothing but take our material and publish it. 
But if I said that in public and went on record on that point, I might 
have to come into court and prove it. 

Senator Mansrrecp. If you had any information to substantiate 
your statement, it would be beneficial to the committee in its considera- 
tion of this measure. 
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Mr. Acurson. This is my colleague here, and he does most of this 
work in this field, and he has just told me that he could get material 
like that and provide it to you a week from now. 

Senator Mansriexp. For the use of the committee ? 

Mr. Acueson. Yes, sir. ; 

Senator HickeNn.oorer. Thank you very much; we will appreciate 
that very much. 

Mr. Acueson. Are there any other questions? 

Senator Hicken.oorrr. I think not. 

Mr. Acuerson. If not, I will get out of the way, then. 

Senator HickenLoorrer. Thank you very much for your testimony. 

Mr. Schulman, who was with us yesterday, has with him today three 
of our very famous American authors, Mr. Carl Sandburg, Mr. Chris- 
topher LaFarge, and Mr. Frank Dobie. ie would like to present 
them. I understand they are in approval of this, and we will appre- 
ciate the consummation of as short an amount of time as possible. 

You made your presentation | yesterday, Mr. Schulman. 

Mr. Scuutman. Mr. Chairman, I shall not speak. I should like to 
introduce three of our prominent authors of the United States in this 
order, Mr. Carl Sandburg, Mr. Frank Dobie, and Mr. Christopher 
LaF arge, who would like to address you very briefly. 

Senator HickenLoorrer. We will be pleased to hear them. Good 
morning, Mr. Sandburg; we are glad to have you before us. 


STATEMENT OF CARL SANDBURG, REPRESENTING THE AUTHORS’ 
LEAGUE OF AMERICA 


Mr. Sanpeure. I am glad to meet neighbors from Iowa and Wis- 
consin, ‘and I will try to be brief, with a 3-minute limit. 

I have been a member of the Authors’ League of America for some 
30 years, paid my dues regularly but attended very few meetings, and 
did very little committee work, and when they asked me to come down 
here today just to be sort of a character witness for the organization, 
I said I could do no less. 

Senator Wizey. It can do no evil, did you say ? 

Mr. Sanppurc. I could do no less. [Laughter. | Evil—I am just 
human. But this is an intricate proposition that no one of us three 
authors would attempt to shed any further light on the argument to 
be made for the convention. 

You men have toiled your way through some involved paragraphs. 

I think that one of the best brief presentations of one viewpoint 
was made by Oscar Hammerstein : 


Everyone who can read and listen and think a little has been made conscious 
of the importance of the United States helping other nations to understand them. 
We are having a hard time making new friends among other nations. We are 
even having a hard time keeping some of the friends we already have, and this 
is due mainly to the fact that they don’t hear enough good truths about us from 
ourselves and that they hear too many false reports about us from our enemies; 
so it becomes of the utmost importance to make available to all countries the 
good samples of American thinking and feeling that our literature can give them. 


Well, this trio of authors here, they all accept that viewpoint, and 


1 do not know—perhaps just two sentences, the closing sentences of 
Secretary of State Dulles on this Copyright C onvention will suffice : 


Participation in the Universal Copyright Convention by the United States 
will not only significantly improve the protection accorded to United States 
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private interests abroad, but will make a substantial contribution to our general 
relations with other countries of the free world. Early action by the United 
States with respect to ratification of the Convention will enable the United 
States to play a leading part in helping to improve the international relations in 
this important field. 

Maybe I have been brief here. In a 1-volume life of Lincoln that 
I am doing now—that is a compression of a million and a half words 
in a 6-volume work into 430,000 words—I had to make an insert of 
new material, an incident in the last day of Lincoln’s life, April 14, 
1865, show! ing that he was not entirely dejected on that day. 

In the war telegraph office a telegram came in that was so succinct, 
said so much of what needed to be said in so few words that it reminded 
Lincoln of the Scotch lassie who was going to market with a basket 
of eggs, and she came to a flooded stream, and going across a wagoner 
had drawn up and called out to her, “How deep, and what’s the price 
of eggs?” and then like a flash came her answer, “Knee deep and six- 
pence.” [Laughter. ] 

Senator HickenLoorer. Thank you very much, Mr. Sandburg. 

Mr. ScuutMan. The next author is Mr. Frank Dobie. 

Senator HickenLoorer. Good morning, Mr. Dobie; we are glad to 
have you here. 


STATEMENT OF J. FRANK DOBIE, REPRESENTING THE AUTHORS’ 
LEAGUE OF AMERICA 


Mr. Doster. Thank you. My name is Frank Dobie. I have learned 


that I was invited to come here by the Authors’ League to overcome the 
impression that all the authors livein New York. Iam from Texas. 

I do not have a very sacred feeling tewards property rights of 
authors, when I remember Mark Twain saying that everything he 
wrote was stolen either consciously or unconsciously. 

I wrote a book once, consisting of tales about lost mines and buried 
treasures. They were not my tales, but I told them in my way. 

Senator Hickenooprr. I have read that book with a very great deal 
of interest. 

Mr. Doze. Oil companies do not make the oil, but they take it out 
and sell it in their way, and I guess there is not much feeling anywhere 
that authors do not have a right to what the »y make, although it may 
be a very poor thing. 

It seems to me that reading the magazine that the American Authors’ 
League puts out, and knowing some, a good many, authors for a good 
while, it seems to me that these people have a sense of decency toward 
mankind as high as anybody else has, and I will not make any extra 
money myself out of this universal copyright law, but I feel that we 
owe it to writers and publishers of other countries as well as to the 
writers and publishers of this country to subscribe to the universal 
copyright law. 

It just is an instance of fair play that Americans like to think they 
are foremost in, in the world, and have some right to think. Thank 
you very much. 

Senator Hickentoorer. Thank you, Mr. Dobie. 

Mr. ScnttMan. Now, may I present Mr. Christopher LaFarge. 

Senator Hickenwoorer. Glad to see you, Mr. LaFarge: we are 
glad to have you with us. 
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STATEMENT OF CHRISTOPHER LaFARGE, REPRESENTING THE 
AUTHORS’ LEAGUE OF AMERICA 


Mr. LaF arer. I will try to be very brief. I have, perhaps, to say 
that the best thing I could do would be to leave the economic _ of it 
to others as they have competently handled all this end of it, and go 
at it from a slightly different point of view. 

I would like to propose to you a question which I think has to be 
answered sometime or other, and it is whether or not writers and artists 
are important. If they are not important, and if they can be con- 
sidered unimportant, then we are wasting your time. 

If they are important, and they could conceivably be so in the world 
that we live in today, then I think it is just as well that they should be 
treated with some importance and not discriminated against as they 
are at present. 


IMPORTANCE OF AUTHORS 


It seems a pity at the time when the world is in very great need of 
what the writers and the artists are saying and doing about America, 
which is being disseminated and needs to be disseminated abroad, to 
alienate those authors by discriminating against them in a way which 
is quite peculiar to their profession. 

‘There is no other profession that has this particular thing against 
it. It is sort of a bad policy to say to them, “You are so unimportant 
that the man who can manufacture a gadget which will show you how 
to make a lamp out of a Coca-Cola bottle is worthy of more protection 
than a man who creates a work of art.” 

Also, the man who can tell the rest of the world a little bit about 
what this country is about, and some truth of it, and help to combat 
propaganda against us, could conceivably be as much in need of pro- 
tection as anybody else in the world. 

But if the author is not important, then there is no particular point 
in protecting him. 

If, on the other hand, he is important, there is every conceivable 
reason to protect him as much as you possibly can and not to a him 
in the very undignified and awful position of having to hide behind 
the skirts of another country for such protection they are willing to 
give him by the back door. 

I think all authors at the present moment are indignant about it, 
and I think they feel very badly about their situation, and will feel 
even worse if something is not done about it. 

Unfortunately, they are fairly vocal. It is a pity to alienate them 
and to put them off at the moment when you most need them, and you 
do need them very badly now, I think, in this country, where we 
are in a stage where that is true. 

I would like to say only this much more. I speak not only for myself 
but I speak somewhat for the Authors’ League of which I have been a 
member for a long time, and a fairly active one. Ialso speak in another 
and a peculiar capacity; I speak as a member of a large family who 
have devoted themselves for three generations to the arts and to 
writing. That makes quite a tradition by the time you get through 
with it. 
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For my own work I have another particular thing, and that is one I 
share with somebody like Mr. Sandburg, there is a good deal of our 
work which has been done and our reputations have been made by 
what we chose to do the hard way; we have done it by a certain kind of 
quality writing, more or less regardless of what the result would be. 
If there have been rewards, they have been fortuitous and unexpected. 

For such people as us, the right to expect protection of that standard 
of work which we have maintained and which helps the general stand- 
ard of our country and the general standard of those letters by which 
we are judged, is a frightfully important thing, and is quite ‘obvious 
that that kind of writing, like any kind of writing, when it is not pro- 
tected can be both distorted artistically and turned very easily to a 
rather deadly propaganda against us. 

You gentlemen must be more aware of that, perhaps, than anybody 
else, of how swiftly and how quickly a piece of something can be dis- 
torted by being quoted out of context. 

We have at the present moment little or no protection against that. 
We would like that, and feel it is only right that we should have it. 
That is really all I have to say. 

Senator HickenLoorer. Thank you very much, Mr. LaFarge. 

I only have one comment on your statement. You have said the 
authors are indignant. I thought that newspapermen and authors 
are traditionally indignant. 

Mr. LaFareer. Yes. 

Senator Hicken.Loorer. They feel there is something that is wrong, 
and they ought to write about it, do something about it. So I would 
say that indignation may be called a tradition of the writing 
profession. 

Mr. LaFarar. Perhaps this is indignation squared then. 

Senator Hickentoorer. Do not take my remarks too literally. 
Thank you very much; we are glad to have you. 

Now, Mr. Schulman ? 

Mr. Scuutman. Mr. Chairman 

Senator Hickenvoorrer. I understand that Mr. Wouk has just 
arrived. 

Mr. Scuutman. Mr. Wouk has just arrived, and I would like to 
introduce Mr. Herman Wouk, one of our prominent authors, whose 
recent work was The Caine Mutiny. 

Senator HickenLoorer. We are glad to have you, Mr. Wouk, and I 
hope you will bring us up to date on the recent Navy developments, 
especially discipline. [Laughter.] 





STATEMENT OF HERMAN WOUK, REPRESENTING THE AUTHORS’ 
LEAGUE OF AMERICA 


Mr. Wovx. In the words of the Navy, I seem to be the son-of-a-gun 
who didn’t get the word, because I was a little bit late on the airplane 
flight ; I am sorry. 

I have come down to make three simple points for the Universal 
Copyright Convention. I hope I will not be repeating what has gone 
previously too much. 

In the first place, on a purely selfish basis, taking care of No. 1 first, 
I am in favor of the convention because I would like to make as much 
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money as possible out of my work, and a substantial amount of income 
from my work comes from the foreign editions. é 

I understand that my protection now is, at best, rather uneasily 
based on a sort of token participation in the Berne Convention, which 
results from my book being published simultaneously in Canada with 
the United States publication, and that at any time conceivably this, 
which is a sort of gentlemen’s agreement, could be disrupted, in which 
vase I would lose substantially. , 

Beyond that, I would like to point out that from the selfish point 
of view of yourselves, as legislators, you might consider that there is 
substantial foreign income now for a great many American authors 
and the authors who do earn abroad tend to earn correspondingly 
well at home, so that most of what they earn abroad goes to the Gov- 
ernment. 

I am very glad to pay that percentage which, over and above my 
domestic income, goes to the Government, and I am also very glad 
to keep that percentage which is due me, and I would like to hang 
on to it. 


CHANGE FROM IMPORTERS TO EXPORTERS 


I would like to point out in this connection that I believe an impor- 
tant change has taken place in the last few decades. We were im- 
porters of culture at one time, this country, when Dickens and Thack- 
eray and Balzac, George Eliot, Shaw, and Oscar Wilde, and Gilbert 
and Sullivan were producing the most important and the most enter- 
taining works of the time. 

It made a little more sense for us to be outside the copyright con- 
ventions and copyright restrictions, to put it crudely, because we 
gained more than we lost by simply pirating when we felt like and 
not paying too much attention to the right of others. 

I am being very crude now, but just on a money balance, if we could 
put Gilbert and Sullivan on here without having to pay, why, so much 
the better, and in fact we did so, and if you overlooked the rights and 
wrongs of the situation and just struck a balance sheet, you would 
probably find we were ahead of the game as a country vis-a-vis the rest 
of the world. 

I do not think that is any longer the case, gentlemen. I think that 
our country has grown up a great deal in the last half century, and 
that we are now, in large measure, exporters of culture, of entertain- 
ment and ideas. It is Rodgers and Hammerstein now, and our play- 
wrights, and our novelists who dominate the world scene and who earn 
much of the money abroad. 

I think that if the world now is willing to write a contract with us 
that they will respect our rights if we will respect theirs, I think 
we have got them at a very good time, and that we should sign them 
up, because, I think, that in the future increasingly we will be ex- 
porters of culture, and if our copyrights are not properly protected 
we, as individual artists, and the Government, as the collector of part 
of what we earn, will all be the losers. 


AMERICAN PARTICIPATION IN FREE WORLD ACTIVITIES 


Now, having put it on that very low and vulgar basis, I would like 
to put it to you on the basis that seems most important to me. I do 
not like the idea of being outside the rest of the free world in the 
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laws that govern copy rights and the exchange of ideas. I think it is 
the Russian idea to be self-sufficient, to let the rest of the world go 
hang, and to run affairs according to our own ways of doing things. 

I think we stand as the leader of the free world now, and I think 
that there could hardly be a more dramatic token of our good faith 
and our willingness to participate in that leadership than to join with 
the rest of the free world in the exchange of ideas and in the exchange 
of those things which make ideas, p sli ivs, hove ‘Is, and works of thought. 

I cannot imagine how we can underline more sharply the distine- 
tion between our attitude, and I think it is the American attitude 
toward the world at large, and that of the Russians toward the world 
at large, than by joining in the Universal Copyright Convention, as 
I understand it to be written. 

I think if the rest of the world goes ahead with UCC, leaving out 
only the United States and Soviet Russia with its satellites, there 
will be strong aid and comfort to those who say, “A plague on both 
your houses. These are the two titans who are disturbing and trou- 
bling the world.” 

I do not think that is an accurate picture. I think there is one titan 
troubling the world, and I think we should join the rest of the world 
in this most important area, the area of thought and communication. 

That is why, gentlemen, I have appeared here today in favor of 
the Universal Copyright Convention. 

Senator Hickennoorer. Thank you, Mr. Wouk. We are glad to 
have you here. 

Senator Mansfield ? 

Senator Mansrietp. Mr. Wouk, I want to compliment you on your 
forthright and practical testimony. I am delighted that you and 
Mr. LaFarge, and Mr. Dobie, and Mr. Sandburg have come down 
here to give us the benefit of your views, and I think that if more 
people in particular industries would show the type of interest you 
gentlemen have shown in their own industries, we would all be better 
off. I just want to extend to you my thanks. 

Mr. Wovux. Thank you, sir. 

Now may I say, since you have been so kind, that my wife took a 
very dim view of my coming down here inasmuch as I have a baby 
11% days old, but I thought this was important. [Laughter.] 

Senator Hicken.oorrr. That is an additional reason why, Mr. 
Wouk, you should be protected in your copyright. 

Mr. Woux. Thank you, si 

Senator HickENnLoorer. I understand Mr. Watt, of the Christian 
Science committee on publications has a very short statement and is 
anxious to get away. 


Mr. Waitt. 


STATEMENT OF JAMES WATT, CHRISTIAN SCIENCE COMMITTEE 
ON PUBLICATIONS, WASHINGTON, D. C. 


Mr. Warr. I have a very short statement from the trustees of the 
will of Mary Baker Eddy and from the trustees of the Christian 
Science Publishing Society. 

From the trustees under the will they state: 
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We are the publishers of Science and Health With Key to the Scriptures, by 
Mary Baker Eddy, and of her other writings which have worldwide circulation. 
As these works are translated into foreign languages, they are available for 
copyright protection not only in the United States of America but in foreign 
countries. 

After careful investigation and study, we are in favor of the ratification by the 
United States Senate of the Universal Copyright Convention which we under- 
stand has been submitted by President Eisenhower to the Senate for its advice 
and consent. 

The ratification of the convention and the passage of the enabling legislation— 


embodied in S. 2559 and in H. R. 6616 and H. R. 6670— 


would give us the urgently needed adequate copyright protection in foreign coun- 
tries. At the same time, this action would provide another step in contributing 
to the improvement of international relations which is highly desirable. These 
publications are printed and bound in the United States of America and their 
circulation is worldwide. 


That is signed by Alfred Pitman, chairman of the trustees. 
And the publishing society states: 


We are printers and publishers of the Christian Science Journal, Christian 
Science Sentinel, Christian Science Heralds in English, German, French, Dutch, 
Danish, Swedish, Norwegian, Spanish, Italian, and Portuguese languages; also 
the Christian Science Monitor, the Christian Science Quarterly in English and 
foreign languages, and many religious books, pamphlets, pictures, prints and 
postcards. These publications are printed and bound in the United States of 
America and their circulation is worldwide. 

After careful investigation and study, we are in favor of the ratification by the 
United States Senate of the Universal Copyright Convention which we under- 
stand has been submitted by President Eisenhower to the Senate for its advice 
and consent. 

We also favor the passage of legislation which would enable the United States 
to participate in this convention as proposed in 8. 2559, H. R. 6616, and H. R. 
6670. 

As pointed out in an editorial in the Christian Science Monitor of January 
19, 1954, we believe the Universal Copyright Convention would be of great value 
to American authors, composers, publishers, and motion-picture companies. A 
copy of the Monitor editorial is attached and we ask that it be included in the 
record as part of this statement. 

THE CHRISTIAN SCIENCE PUBLISHING SocIETY. 


Senator Hickenwoorer. It will be so included. Thank you, Mr. 
Watt. 

Mr. Warr. Thank you. 

(The document referred to follows :) 


[Reprint from the Christian Science Monitor of January 19, 1954] 
COPYRIGHT PROTECTION 


One question before the current session of Congress will be ratification of the 
Universal Copyright Convention which was signed at Geneva in September 1952. 
Under this agreement some 40 nations would assure authors in other countries 
the same copyright protection they give to their own citizens. This would be of 
great value to American authors, composers, publishers, and motion-picture 
companies. 

Before the United States can carry out such a ratification, however, it will be 
necessary for Congress to repeal or modify the so-called manufacturing clause 
in the copyright law. This clause requires that in order to obtain protection 
for more than 5 years on an English-language book frem abroad an edition must 
also be printed in America. The United States is the only major country which 
has such a law. 

One proposed change still would require American manufacture for books of 
American origin in order to comply with copyright requirements. 

The American book-printing trade has fared very well against foreign compe- 
tition even in the publication of literary classics which are in the public domain 
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so far as copyright is concerned. Actually, American copyright protection is less 
generous than in most European countries. It extends only for 28 years after 
publication, whereas most laws in Europe protect the rights of an author and his 
heirs for 50 years after his death. : ‘ 

Such international protection as American copyright holders enjoy arises from 
the Berne Convention of 1886, which the United States did not sign. Some of 
that protection has been called into question since 1948 as a result of the Ameri- 
can manufacturing clause. Congress would do well to clear away obstructions 
and ratify the present compact. 

Senator HickeNnLoorrer. Senator Mansfield, any questions? 

Senator Mansrrevp. No. 

Senator HickeN.Loorrer. Thank you very much, Mr. Watt. Your 
worldwide experience in your publications is very great, and we 
appreciate your opinion. 

Mr. Warr. Thank you. 

Senator Hicken.Loorer. Our next witness is Mr. Joseph A. Gerardi, 
representing McGraw-Hill Publishing Co. of New York. We are glad 
to have you, Mr. Gerardi, because of the experience in your organiza- 
tion in international publications, 


STATEMENT OF JOSEPH A. GERARDI, VICE PRESIDENT AND 
TREASURER, McGRAW-HILL PUBLISHING CO., INC. 


Mr. Gerarpi. Mr. Chairman, McGraw-Hill is engaged in publish- 
ing technical, scientific, industrial, and engineering magazines. We 
publish 36 different magazines and various related services. 

We also maintain a subsidiary company for the publication of 
books, principally in the fields of pure and applied science, economics 
and business, politics, psychology, sociology, as well as books of gen- 
eral interest. 

These books are largely for educational use by students in schools 
and colleges and by individuals in industries and in the professions. 

At present, we are actively publishing approximately 3,000 different 
titles. I might say that during the last few years we have broadened 
greatly our distribution abroad of magazines and books. This has 
necessarily entailed a substantial investment in foreign fields. 

Today we maintain offices or representatives in every important city 
in the world, except in countries behind the Iron Curtain. 

Our total distribution of books abroad is about 10 percent of our 
total production. Our foreign distribution amounts in dollars to close 
to $6 million of business. 

We unqualifiedly endorse the proposals to amend the United States 
copyright laws in the particulars set forth in S. 2559, and we also en- 
dorse the adoption of the Universal Copyright Convention. 

Now, most of the points which we make in our statement have been 
covered here or have been touched = and I believe it probably 
unnecessary to repeat them, and in order to save the time of the com- 
mittee I will merely file my statement, ales there are some questions 
on which you wish answers. 

Senator Hickrenioorrr. Your statement will be filed in full, as your 
formal statement appears. ; 

Mr. Gerarpt. Thank you, Senator. 
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EFFECT ON EMPLOYMENT 


Senator Hickentoorer. I would only like to ask you to comment 
on a particular phase of the matter. What is your view, or that of 
your organization, with respect to the impact which this treaty and 
the implementing legislation, if adopted, might have on employment 
in this country in the book-manufacturing business ? 

Mr. Gerarpt. Well, short-range, Senator, I do not believe that the 
adoption of this treaty will measurably increase the employment of 
labor on printing in this country. The tendencies would be more 
toward increase than reduction. For instance—— 

Senator HickeNnLoorer. You feel the balance would be that way ? 

Mr. Grrarpt. I think the balance would be definitely that way. 
Piracy of our books is a source of competition to us in foreign coun- 
tries, not tremendously, but it might very well increase as time goes on. 

Another factor is this: When we adopt a book for publication, our 
foreign distribution is an element in determining the level at which 
we would decide whether to publish or not, and the element of copy- 
right, of course, enters into any problems, any programs relating to 
foreign distribution of books. 

Senator Hickentoorrr. Is it your experience that, as a result of 
the increased acceptance of American standards in technical and scien- 
tific fields, there is an increased interest and demand for American 
publications among those lines ? 

Mr. Gerarpi. That is right. 

As I point out in the statement, Senator, the number of inquiries 
we get from foreign sources about articles, asking more information 
on articles, on new inventions, new developments, new methods, Amer- 
ican processes, American equipment, it is just fabulous the number 
of inquiries you get, and it indicates the importance of this informa- 
tion abroad. 

Senator Hickrnioorrer. I have, in my own personal experience, 
noticed, aud I am sure Senator Mansfield has, too, that the apparently 
tremendous increase in demand for American scientific and technical 
works abroad, is because technical and scientific people feel that we 
have much to offer them that they cannot get in other parts of the 
world. To that extent in those fields, it would seem to me to be 
entirely possible that we might substantially increase the manufacture 
and publication of those works in this country. 

Senator Mansfield, do you have any questions ? 

Senator Mansrte.p. No. 

Senator HickeNn Loorrer. Thank you very much. 

(The prepared statement of Mr. Ger: ardi follows :) 


STATEMENT ON S. 2559 BerorE SUBCOMMITTEE ON PATENTS, TRADE-MARKS, AND 
COPYRIGHTS OF THE SENATE JUDICIARY COMMITTEE BY JOSEPH A. GERARDI, VICE 
PRESIDENT AND TREASURER, McGrAw-HILL PuRLISHING Co., INc., APRIL 8, 1954 


On behalf of McGraw-Hill Publishing Co., Inc., I wish to unqualifiedly endorse 
the proposals to amend the United States copyright laws set forth in S. 2559 
as well as the adoption by the United States of the Universal Copyright Con- 
vention signed at Geneva on September 6, 1952. 

McGraw-Hill is engaged in the business of publishing technical, scientific, in- 
dustrial, engineering, and business magazines. We publish 36 different magazines 
and various related services. We also publish books principally in the fields of 
pure and applied science, economics, and business, politics, psychology, sociology, 
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as well as books of general interest. Our books are largely for educational use 
by students in schovls and colleges and by individuals in industries and profes- 
sions. At present we are actively publishing approximately 3,000 different 
titles. 

During the last few years we have broadened greatly our distribution abroad 
of magazines and books. This has entailed a substantial investment in many 
foreign fields. We maintain offices or representatives in every important city 
in the world except in countries behind the Iron Curtain. We were actuated to 
make this investment for two principal reasons. The first and, of course, the 
obvious reason was the expectation that our foreign business could be developed 
over a period of years to the point where a reasonable profit could be made. 
Another reason was the desire to cooperate with the United States Government 
in its various programs to disseminate American publications abroad. Today 
close to 10 percent of our output is distributed abroad. 

We strongly favor the adoption of the Universal Copyright Convention and 
the enactment of the legislation necessary toward that end because (1) it is 
an important step toward improvement of our Nation’s foreign relations, and 
(2) it will strengthen copyright protection for American citizens abroad. 

From the standpoint of our foreign relations, it seems to us that the removal 
of barriers such as are now inherent in onr copyricht laws to the free flow of 
information among the free nations of the world is vital in any program to enlist 
the friendship and cooperation of such nations. 

Under our present laws we deny copyright to English language works produced 
outside the United States. But technically our nationals are not so restricted. 
They have found a way to enter the foreign markets with their works and secure 
copyrights in countries which are members of the Berne Convention through 
what is known as a side-door method without becoming a member of the Conven- 
tion. 

It is no secret that this condition has not been conducive toward the improve- 
ment of relations with those in foreign countries who operate in fields of en- 
deavor where copyrights are an important consideration. 

Authors, writers, publishers and those in related lines in foreign countries have 
a considerable part in molding public opinion and public thought. We can, there- 
fore, ill afford to continue to antagonize these groups as we have in the past by 
our insistence on preserving our outmoded system of copyrights. It is only 
natural that they will retlect in their writings their attitude toward our nation. 
This would not be conducive to the maintenance of a true spirit of good will and 
friendship on the part of foreigners toward the United States. 

I have alluded to the side-door method followed by American publishers in 
securing copyrights abroad. In this connection, it should be pointed out that this 
is a very uncertain method of acquiring rights which can be relied upon. 

We have had quite a number of instances of infringement of our rights but 
have had no success in obtaining suitable redress. At times our difficulties have 
resulted because it is not easy to correctly comply with all the technicalities of 
the foreign laws in securing a copyright. In other cases, the cost of obtaining 
and enforcing our rights has proven to be prohibitive. In still other cases we 
have found that local courts are disinclined to penalize violations. The uncer- 
tainties are so great that it has been difficult to receive assurances from at- 
torneys in foreign countries which offered encouragement that if an action were 
started the particular acts of piracy could be effectively restrained. This condi- 
tion is such that the statement has been made, and it has considerable merit, 
that for all practical purposes the rights secured by Americans in Berne Con- 
vention countries are ineffectual. 

Furthermore, if we do not become a member of the Universal Copyright Con- 
vention, there is strong likelihood that steps will be taken in many countries 
which will make it impossible to continue even the protection we now have. The 
Philippine Government has recently pointed the way in which this might be done. 
Legislation has been introduced which in effect would put on the books a law 
almost identical with our own manufacturing clause. This would deny copy- 
rights on works produced outside the Philippines. 

It is important to American magazine and book publishers entering foreign 
fields that they have reasonable assurances against piracy of their works. 
Adoption of the Universal Copyright Convention would, in our opinion, be taking 
a long step in this direction. We are positive that more publishers would show 
an interest in foreign fields if conditions were improved in respect of copyright. 

The fact should not be overlooked that the dissemination of American litera- 
ture abroad is a positive force in the free nations of the world. Relating this 
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to our business, we believe that a vital contribution has been made toward 
increased productivity in those nations because of the technical know-how of 
American industry which has been disseminated through our magazines and 
books and others of the same type. The tremendous number of inquiries we 
get from foreign sources about articles reporting new methods, new develop- 
ments, new inventions, new equipment, etc., is an indication of the thirst for 
and importance of such information. 

Sut our business abroad has been conducted under adverse conditions and 
copyright difficulties is one source of aggravation. An improved copyright law 
such as is contemplated by the proposed changes and the adoption of the Con- 
vention would certainly help toward removing one large obstacle which we have 
encountered in carrying on business in foreign fields. 

Statements have been made in hearings before the House about the adverse 
effect which the adoption of this legislation will have on the volume of printing 
done in the United States to the detriment of American printing labor. We do 
not subscribe to this view. 

In the first place, some of the witnesses have not been careful to set forth 
precisely what the proposed changes in our copyright laws encompass. It has 
been said that the so-called manufacturing clause in our copyright laws will 
be eliminated. This is not so. The clause will only be modified to the extent 
that English language works created and manufactured abroad will be entitled 
to copyright in this country. Under the change, Americans or resident aliens 
will not be permitted to secure copyrights if they print their works abroad. 

Another fallacy which seems to have crept into the hearings is that the stake 
of American labor in this legislation is different from that of others in the field 
of producing copyrighted works. As a matter of fact, the stake of labor is 
almost identical with that of the author and the publisher of copyrighted works, 
Hence, if the enactment of this legislation caused an increase in the volume 
of printed matter coming into this country in competition with and to the 
detriment of American printing labor, authors and publishers would suffer 
along with labor. 

In considering this legislation we have carefully weighed its effect on our 
business and many other publishers as well as authors have done likewise. We 
have yet to hear an author or publisher say that the net effect of the adoption 
of this legislation would be to reduce his income or sales. It is evident that 
authors and publishers who initiate printed matter are in a better position 
to judge the effect of such legislation on sales than the worker who manu- 
factures the printed matter. Authors and publishers are in closer touch day 
in and day out with market conditions, including matters of competition, than 
workers in printing plants, and certainly are better able to judge whether or 
not the adoption of this legislation will reduce their volume of business. 

Insofar as the magazine field is concerned, and this constitutes a very much 
larger portion of printing in this country than that of books, it is inconceiv- 
able to us and other publishers with whom we have discussed this matter that 
magazines in the English language could be successfully published outside 
the United States and sent into our markets for distribution to the detriment 
of American magazines. In our opinion, no one would be foolish enough to 
make the initial investment necessary in the magazine business to take such 
a gamble which would be doomed to failure. 

As far as the book business is concerned, this at best represents only a very 
small part of all printed matter, and it is our belief that the amount of material 
authored, published and produced outside the United States which would come 
into this country as a result of the adoption of this legislation would be a 
mere trickle. At most we would be dealing with factors such as 1 percent of 
2 percent, which in terms of dollar volume and labor employed would be de 
minimus. Besides it is doubtful whether the incoming books would have any 
effect on the volume of sales of American books. 

On the other side of the picture, we do not claim the adoption of this legis- 
lation will materially increase the volume of printed matter in this country. 
However, it should be pointed out that there are greater tendencies toward 
increase than reduction. We say this because we know that in our own book 
business when we decide to publish a book we estimate our total sales potential 
including the foreign sales. If the potential is helow what we consider a suf- 
ficient amount to absorb all costs and to produce a profit, we do not ordinarily 
accept the book for publication. Therefore, it sometimes occurs that the volume 
of foreign sales projected is sufficient to put the total sales over the mark 
necessary to be reached before a book is accepted for publication. Since the 
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matter of difficulty of maintaining copyrights abroad is one element which is 
taken into consideration in our publishing programs it follows that there are 
instances where the present insecurity of copyright protection is a factor in 
deciding against going forward with publication. 

Furthermore, a copyright law which would give American publishers sound 
and dependable protection abroad and result in the elimination or reduction 
of piracy would increase to some extent American sales because pirated books 
of cheap quality are sold in direct competition with our books, 

If the United States does not adopt legislation which contemplates modifi- 
cation of the manufacturing clause, it cannot become a member of the conven- 
tion, and the whole program will very likely be scuttled. This will have a 
decidedly adverse effect on our relations with the free countries of the world, 
a condition we cannot afford. 

It seems to us that this legislation is desirable from every standpoint. It is 
desirable from the standpoint of improving our relations with the free nations 
of the world and improving their plant facilities for the production of goods 
both for civilian and war purposes. Economically it is desirable from the 
standpoint of the author, the publisher, the printer, and for printing labor. It 
should be enacted into law so as to permit the United States to become a party 
to the Universal Copyright Convention which should be ratified. 


Senator Hickentoorer. The next witness is Mr. Phillips Temple, 
of Georgetown University, who represents the American Library 
Association. 

Mr. Temple, we will be glad to hear from you. 


STATEMENT OF PHILLIPS TEMPLE, CHAIRMAN, COPYRIGHT SUB- 
COMMITTEE OF THE BOOK ACQUISITION COMMITTEE, AMERICAN 
LIBRARY ASSOCIATION 


Mr. Tempe. Mr. Chairman and members of the committee, my 
name is Phillips Temple; I am librarian at the Georgetown Univer- 
sity, and chairman of the copyright subcommittee of the book-acquisi- 
tion committee of the American Library Association, and a member 
of the executive council of the Catholic Library Association. 

I should like to speak, in view of the shortness of time, just briefly, 
and submit for the record, if I may, my written comments. 

Senator Hickenwoorer. Fine. 

Mr. Tempce. Librarians, as a group, are economically disinterested, 
but professionally concerned, with this problem, and we hope very 
much that the committee will support the Universal Copyright Con- 
vention and the related domestic copyright bill, S. 2559. 

The American Library Association includes some 20,000 members 
and is the leading library association of the country. 

I will just read a brief resolution which was passed by the American 
Library Association, February 5, 1954: 

The American Library Association wholeheartedly supports the ratification 
of the Universal Copyright Convention now pending before the Senate. We 
believe that the effective and comprehensive protection here and abroad of the 
rights of authors and composers is a fundamental moral responsibility and 
express the hope that by the ratification of this convention the United States will 
at last take its proper place with other countries in the mutual granting of this 
protection. 

Similarly, I should like to read a resolution of the Catholic Library 
Association, as follows: 

The executive council of the Catholic Library Association earnestly calls to 
your attention the action now due on the Universal Copyright Convention. We 
believe that congressional ratification of the convention is in accord with justice 
and sound moral principles because of the protection it affords to creative workers 
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in safeguarding their work from pirating and misuse in translation, digests, and 
other media. 

We, therefore, urge that your report on the Universal Copyright Convention 
recommend the necessary change in our present copyright law to cover publica- 
tions of citizens of all countries ratifying the treaty. 

HELEN L. BUTLER, 
President, Catholic Library Association. 


And finally, I should like to submit for the record, if I may, these 
editorials in favor of the legislation from the New York Times, the 
Christian Science Monitor, the Minneapolis Morning Tribune, the 
St. Louis Post-Dispatch, Washington Post, and the National Weekly 
America. 

Senator HickenLoorer. They will be received and filed. 

(The documents referred to follow.) 


{From New York Times, November 28, 1953] 
CopyricHT AGREEMENT 


The cultural and intellectual prestige of the United States as well as the eco- 
nomic interests of American authors would benefit from our ratification of the 
Universal Copyright Convention, which was signed by 40 countries, including 
our own, at Geneva last year. 

If we accept this instrument, we would come into the circle of countries willing 
to subscribe to general rules for mutual protection of their creative artists. 
We would also be taking a major step toward increasing cultural interchange 
among the nations. The United States, which never subscribed to the Berne 
Copyright Convention of 1886, has had to get along with a complex and unsatis- 
factory network of bilateral arrangements; and American authors have had to 
avail themselves of a loophole in the Berne Convention to obtain its protection 
in other countries even though the United States is not a party to it. 

The new convention, drawn up with especial consideration for American 
views, will, in Secretary Dulles’ words, “not only significantly improve the 
protection accorded to United States private interests abroad, but will make a 
substantial contribution to our general relations with other countries of the 
free world.” But before it can be effective, there would have to be modification 
of the so-called manufacturing clause in American law. This requires, in gen- 
eral, that books in the English language by foreign authors be printed here 
if they are to enjoy the copyright privilege. The removal of this restriction is 
opposed by some segments of the printing trade for fear that it would result 
in a flood of foreign-manufactured books in English. But the great classics— 
Shakespeare, for example— are in the public domain, not copyrighted; and yet 
the bulk of such books sold in the United States are printed here despite the 
fact that the manufacturing clause gives them no protection. 

The United States would gain greatly in good will if it proved its desire to 
protect the rights of foreign authors in this country through acceptance of the 
Universal Copyright Convention. It would also establish a much firmer basis 
for defense of the rights of American authors abroad. We have already been 
the subject of retaliation in this field, specifically in the Netherlands. As the 
leader of the free world, we ought to be in the forefront of every move to advance 
the orderly international exchange of thoughts, and ideas, and the printed word. 


{From the Monitor, March 5, 1954] 
RIGHTS OF AUTHORS 


It is good news that a national committee for the Universal Copyright Con- 
vention has been formed to urge early ratification of that important agreement 
by the United States Senate. 

The copyright convention has been before Congress since last June, after 
having been signed at Geneva in 1952. Actually the questions involved must 
be passed upon by the House of Representatives as well as the Senate, since 
the convention provides that it shall not of itself have the force of domestic 
law but shall take effect only when statute law is in accord with it. 
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This means in the United States that it will be necessary to modify the 
present manufacturing clause which requires foreign authors to publish an 
American edition of their works in order to obtain copyright protection in the 
United States. The moditication, however, would not relieve American authors 
of this requirement, and so would affect only 1 or 2 percert of the book-printing 
business. 

In return, American authors, composers, artists, publishers, and motion-picture 
producers would receive recognition of their copyrights in practically all coun- 
tries of the world except Russia, China, and the Latin-American Republics—a 
protection now obtained under the Bern Copyright Union of 1886 only through 
a technicality not very flattering to the United States. 

The United States did not join the Bern Union, but since Canada is a mem- 
ber, American publishers gain its benefits by putting a book on sale in Canada 
at the same time as in the States and then claiming protection for it as a 
Canadian work. 

The Universal Copyright Convention was drawn partly as an endeavor to 
meet American desires on the subject. It was signed by 40 countries. It is 
endorsed in the United States by the American Library Association, American 
Council on Education, Authors League of America, and American Society of 
Composers, Authors, and Publishers. It should be ratified and supported with 
corresponding legislation. 


{From Minneapolis Morning Tribune, March 9, 1954] 
COPYRIGHT CONVENTION 


The United States, acknowledged leader of the free world, has for more than 
half a century lagged behind in fostering the free interchange of ideas through 
an international copyright agreement. Congress now has before it legislation 
to aline us with other countries in this important respect. 

The United States is not a member of the Bern Copyright Union created in 
1886. Other principal exceptions are the Spanish American Republics, China, 
and Russia. 

As a result of this, foreign authors, composers, and artists have to go 
through a complicated process to gain copyright protection in the United 
States. In the case of books by foreign authors, full protection cannot be 
assured here unless the work is printed and bound in this country. 

The other side of the coin is that works of American authors and composers 
cannot be copyrighted abroad except through a kind of subterfuge. By pub- 
lishing a small token edition in Canada, which is a member of the Bern Copy- 
right Union, American publishers receive the protection of the Bern agreement. 

This is not a position of dignity. Nor is it a position of leadership. The 
United States has not endeared itself to the rest of the world by refusing to 
join other countries in protecting creative artists. 

The situation can be remedied, so far as we are concerned, in this session of 
Congress. The United States and 39 other countries signed a new Universal 
Copyright Convention at Geneva in September 1952. The convention will take 
effect only when it has been ratified by 12 countries, at least 4 of which do not be- 
long to the Bern Convention. Bills providing for the United States ratification 
are now before the House and Senate. 

Members of Congress from the Upper Midwest will have no small voice in this 
country’s decision. Senators Humphrey of Minnesota, Wiley of Wisconsin, and 
Langer of North Dakota are on the Senate Foreign Relations Committee, which 
is the key to action in this matter. 

It is important that the bills providing for ratification be passed. It would 
be good if they were passed by ringing majorities that would assuré the world 
of our wholehearted desire to advance the free and orderly interchange of ideas. 





[From St. Louis Post-Dispatch, March 20, 1954] 
NEGLECTED Jon IN CONGRESS 


Committees of Congress responsible for hearings on United States adherence 
to the Universal Copyright Convention ought to get ahead with that important 
work. The subject has been before each of 3 committees concerned for more 
than 6 months, and yet no hearings have been held. 
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The committees involved are: 

Senate Foreign Relations, Wiley of Wisconsin, chairman. 

Senate Judiciary, Langer of North Dakota, chairman. 

House Judiciary, Chauncey W. Reed of Illinois, chairman. 

The new convention succeeds the Berne Copyright Union, which the United 
States has stayed out of because of the sweeping nature of its protection. The 
only other holdouts are Russia, China, and the Spanish-American Republics. 

Authors, composers and artists from other countries can gain copyright pro- 
tection in the United States only through burdensome procedures. Their coun- 
terparts in this country gain protection in Berne Union countries through the 
technicality of token publication in Canada, an adherent to the Berne con- 
vention. 

The result has been ill will for the United States abroad, and a precarious 
protection internationaily for works from the United States. Secretary of 
State Dulles and President Eisenhower have recommended adherence to the 
universal convention and enactment of pending legislation to make it effective. 

So far this matter has been lost in the legislative shuffle. Will not the chair- 
men of the responsible committees schedule the convention and its accompany- 
ing legislation for prompt hearings and early report to both Houses? 


[From Washington Post, March 22, 1954] 
UNIVERSAL COPYRIGHT 


The bills currently being considered by a House Judiciary subcommittee to 
make possible American adherence to the Universal Copyright Convention are 
dictated alike by justice and self-interest. They would amend American copy- 
right law so as to bring it into conformity with the convention recently drafted 
by UNESCO. 

The copyright law of this country has long been outmoded. It was framed 
when the United States was culturally a dependency of Europe, importing much 
more than it exported in books, music, and other copyrightable materials. But 
today, of course, American novels and technical books are much in demand in 
all parts of the world. American authors and publishers have been enjoying 
the protections of an international copyright agreement framed at Berne in 1886, 
to which the United States is not a signatory, by a kind of tolerance on the 
part of the participating nations. But that tolerance may be near its end— 
especially in view of the inadequate protection afforded foreign books under 
the copyright laws of the United States. 

A foreign author, writing in English can obtain only 5 years’ copyright pro 
tection in this country unless his book is printed here, in contrast to the 50 
years’ protection enjoyed by an American. This is & hangover of the protection 
ism extended to American book manufacturing when it was in its infancy. 
There is no longer any justification for it. Indeed, iu effect, it not only de- 
prives readers here of books which might overwise be imported but also invites 
retaliatory barriers against American books abroad. The Authors League, the 
American Book Publishers Council, and the American Library Association, along 
with a number of other interested organizations, are united in urging that Con- 
gress change the domestic copyright law and adhere to the universal convention. 

A Senate Foreign Relations subcommittee will consider the matter this week. 
We hope that it and the House Judiciary group will approve the proposed 
changes. American participation in the Universal Copyright Convention would 
constitute an important step toward freer and fairer international cultural re- 
lations. 





[From America, April 10, 1954] 
UNITED STATES COPYRIGHT ISOLATIONISM 


The United States now has a chance to end its copyright isolationism. The 
world’s major publishing countries set up in 1886 the Berne Copyright Union, 
but Russia, China, the Spanish-American Republics, and the United States stayed 
out. Members of the union agreed that all works published in any country belong- 
ing to it would automatically get copyright protection in all other member 
countries. The United States objected that such protection was granted for too 
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long periods and in too sweeping terms. Accordingly, since 1891, a foreign author 
can get protection in the United States only by going through an elaborate process 
of registration, deposition of a copy of the work in the Library of Congress and the 
payment of a fee. In addition, books in English have to be printed and bound 
in the United States. This strange bit of cultural isolationism has long made 
the United States a dog in the manger in regard to international copyright. 
In September 1952, the United States, with 39 other countries (including the 
Holy See) signed at Geneva the Universal Copyright Convention, under which 
citizens of any country adhering to the convention will automatically get in every 
other member country the same copyright protection given works of its own 
citizens. The convention has been approved by the administration, by educators, 
librarians, authors, composers, artists, and by all publishers. All that is needed 
is the passage of minor legislation by Congress to bring our domestie laws into 
conformity with the convention. Such legislation has recently been introduced 
and is awaiting hearing in the Judiciary Committees of House and Senate. 
Speedy enactment of the enabling legislation would close one annoying gap in 
our cultural relations with other nations. 


EFFECT ON EMPLOYMENT 


Senator Hickentoorer. Thank you very much, Mr. Temple. 

May I ask you if you see any substantial or considerable disadvan- 
tage to our country or to the people in our country, that is, to labor, 
publications, manufacturing and various other segments of industry, 
in the adoption of this convention or the implementing legislation ? 

Mr. Tempter. I see no damage possible, and I believe that everybody 
stands to gain by it, sir. 

Senator Hickentoorrr. Thank you, Mr. Temple. 

Senator Mansfield ? 

Senator Mansrretp. No questions. 

Senator Hicken.Loorer. Your formal] statement will be included in 
its entirety in the record. 

Mr. Temrte. Thank you, sir. 

Senator HickENLoorer. We appreciate your coming. 

(The prepared statement of Mr. Temple follows:) 


THE UNIVERSAL CopyRiIGHT CONVENTION AND §S, 2559 


Testimony of Phillips Temple representing the American Library Association 
before Subcommittees of the Foreign Relations and Judiciary Committees, 
United States Senate, April 8, 1954 


My name is Phillips Temple. I am librarian at Georgetown University, Wash- 
ington, D. C., and chairman of the Copyright Subcommittee of the Book Acquisi- 
tion Committee of the American Library Association. 

I am appearing in support of the Universal Copyright Convention and the 
related domestic copyright bill, 8S. 2559. The council of the American Library 
Association adopted the following resolution at its midwinter meeting in Chi- 
eago, Ill., on February 5, 1954: 

“The American Library Association wholeheartedly supports the ratification 
of the Universal Copyright Convention now pending before the Senate. We 
believe that the effective and comprehensive protection here and abroad of the 
rights of authors and composers is a fundamental moral responsibility and 
express the hope that by the ratification of this convention the United States 
will at last take its proper place with other countries in the mutual granting 
of this protection.” 

The American Library Association includes among its 20,000 members a great 
majority of the professional librarians in the United States in all types of 
libraries : public, school and college, and specialized. 

As indicated in the formal resolution I have just read the American Library 
Association supports these measures hecause they are in the general public 
interest. Librarians have no personal economic interests at stake. We are, 
however, the professional custodians of the accumulated knowledge of mankind 
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in the organized collections of books, periodicals, and other materials represented 
in the libraries of this country. 

These libraries are a principal means of making books and periodicals avail- 
able to the people of the United States. In 1950, for example, public libraries 
alone charged out almost 390 million books and bound volumes of periodicals 
for home loans. This figure compares with an estimated production of about 
600 million copies of new hooks and new editions sold by the United States book 
publishing industry in that year, including sales to libraries. If one takes into 
consideration the additional use of books on the premises of public libraries 
and the use of books in school, college, and specialized libraries, it would not 
be an exaggeration to say that the distribution of books through libraries is prob- 
ably quantitatively at least as important a means of making books available to 
the American people as the commercial sale of books. 

Those professionally and occupationally concerned with the distribution of 
books—librarians, publishers, and booksellers—naturally have a great concern 
for the welfare of authors, the creators of works which we distribute. An 
author’s copyright is a legal title to his intellectual creation. Without such 
a legal title, as the framers of our constitutional provisions on copyright clearly 
saw, the professional author has no means of livelihood as well as no means 
of protecting the integrity of his work. Thus copyright has a very practical 
as Well as moral basis. It is in the interest of society by means of copyright 
to give the author something he can sell in order that the author may continue 
to produce in the interest of society itself. 

It may be noted here that unlike titles to real estate and personal property 
which are perpetual, the author’s title in the form of copyright is limited to a 
term of years, 56 years in this country, including renewal. After this limited 
term of years the work of the author becomes freely available to the public 
without royalties to the author or his heirs. It should also be noted that copy- 
right protection in books and magazines provides a revenue to authors only 
with respect to the sale of copies. The reading of a single copy of a book by 
many individuals in a library or by successive classes of children in a school 
brings no additional revenue to the author holding the copyright or to the book 
publisher who has sold the copy. It is a tribute to the sense of broad public 
interest of authors and publishers that as a group they strongly endorse and 
support public libraries and do not attempt to secure additional revenue by 
sponsoring legislation to place a kind of additional royalty on the multiple 
readings of books in libraries and schools. 

This convention and the related domestic legislation are designed to protect 
the title of American authors to their works in other countries. The method 
used is the only practical one—a reciprocal arrangement without formalities. 
As a country which now exports much more copyrighted material than we im- 
port, we have much to gain by such an arrangement. The members of the United 
States delegation which negotiated the convention at Geneva are to be con- 
gratulated on their accomplishments. The protection which foreign authors 
will receive in this country is a necessary and fair price—but a very small price— 
for the protection our authors, playwrights, songwriters, and composers will re- 
ceive in other signatory countries. 

As librarians we have no special claim to competence in discussing the eco- 
nomics of this problem. It does seem to us, however, that there is a prima facie 
economic case in favor of the convention and that the burden of proof rests on 
those who would claim potential economic injury. We have felt that the groups 
having an economic interest in this problem in relation to books—and this is the 
only type of copyrighted material where any claim of potential economic damage 
can be made—should get together and agree on the basic economic facts. Our 
association in 1952 urged the American Book Publishers Council and the Book 
Manufacturers’ Institute to join with us in seeking an agreed and objective 
statement on these economic facts. Though nothing came of this invitation 
directly, I believe it may have been one of the reasons why the two groups later 
made joint efforts to have this problem studied. We are glad to see that the 
book manufacturers have now concluded that their economic interests lie in 
supporting the convention—it is always gratifying to see a coincidence of public 
and private interest. 

We have hoped that on further study the officials of the printing-trades unions 
would come to the same conclusion. But even if there were some slight potential 
economic disadvantages to members of the typographical unions through in- 
creasing imports of books in the English language by foreign authors, this could 
represent only a small fraction of the book business and an even smaller fraction 
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of the rest of the printing industry in this country, which has grown to be the 
largest in the world without any protection from the manufacturing clause. 
Any slight increase in book imports would appear to be swallowed up in the 
growth of these industries and lost sight of even in the course of a single year. 
Beyond this, there would seem to be a clear and greater public interest in helping 
to place a somewhat firmer economic basis under the professions of authorship, 
playwrighting, songwriting, and composing on which our educational, cultural, 
and even economic progress so greatly depends. 

Ratification of the Universal Copyright Convention by the Senate and passage 
of S. 2559 by the Congress will result in every-increasing benefits to the United 


States as a nation and to its citizens for decades to come. 

Senator Hicxen.oorer. I have a letter from Senator Walter F. 
George, of Georgia, who requests that a statement made by Stephens 
Mitchell, who is the brother of M: argaret Mitchell March, who was 
the author of Gone With the Wind, — as I understand it, repre- 
sents her estate in this matter, be filed in leu of his personal appear- 
ance here, and it will be so filed. 

(The document referred to follows :) 


STATEMENT SUBMITTED TO A JOINT SUBCOMMITTEE OF THE COMMITTEE ON FOREIGN 
RELATIONS AND THE JUDICIARY COMMITTEE OF THE SENATE WITH RESPECT TO 
rHE UNIVERSAL COPYRIGHT CONVENTION AND TO 8S. 2559 By STEPHENS MITCHELL 


Universal copyright means worldwide appreciation of the rights of authors. 
This means authors everywhere. It means that thought can be universal. If 
the world power of its age denies this principle, it cannot complain if others 
deny it. Nearly all of the free world accedes to the principle. European 
nations, and some of those in the Americas, accede to the Berne Convention. 

Many countries have given their acceptance provisionally and have placed 
local regulations on authors and holders of copyrights which render it nearly 
impossible for them to cross a national boundary. The matter of expense is 
paramount, and few publishers and fewer authors wish to expend the sums 
necessary to secure effective world copyright protection. 

My sister, Margaret Mitchell Marsh, author of the novel Gone With the Wind, 
set up an office and spent the sums necessary to police her rights. This involved: 

1. An office with a permanent secretary. 

2. A worldwide clipping service which would tell of piracies. 

3. A business manager. 

4. Local lawyers and local accountants in each country where her copyright 
was endangered, to police infringements. 

5. Local lawyers and representatives in each country where she had interests 
in copyrights, to see that the regulations were met. 

6. A lawyer at home to supervise these activities. 

She did not do this to capture a foreign market. She did this for two reasons: 
First, to protect the holder of the world motion-picture rights. She was bound 
by contract to protect him, and the only way to comply with her contract 
was to secure adequate world copyright. However, it became apparent that 
in this particular case, such an investment was a sound one. When people knew 
that she had protected her rights and would fight for them, infringements were 
diminished. 

But most authors do not have the capital to engage in such a vast under- 
taking. If they do have the capital, they may lack the industry or be unable 
to procure competent legal advice. If they fail to do this, not only are their 
literary rights lost, but all subsidiary rights, such as motion picture, radio, 
television, and drama, will go down with them. What it cost Margaret Mitchell 
Marsh is here set forth. 

A summary of the principal cases shows: 

1. Number of countries in which infringements have been detected, 14. 

2. Number of infringement cases, 23. 

3. Number of infringement cases successfully handled without loss other 
than the costs of collection, 2 (costs of collection and direct lawyers’ fees, 
$18,500). 

4. Number of cases in which losses were sustained in addition to legal 
expenses, 21. 
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(a) Eleven thousand dollars Minimum verifiable loss in 11 cases but more 
probably $56,000 loss in these 11 cases. 

(b) Undeterminable amounts of loss in the remaining 10 cases. 

(c) Costs of over $1,000 in legal fees in these 21 cases exclusive of regular 
retainer fees to attorneys and incidental expenses, and in addition to the 
costs incurred in the two successfully concluded cases. 

A most important part of an author’s rights are his rights to royalties on 
radio and television and stage. Under the present system, the author is open 
to infringements of these rights abroad, which he cannot prevent unless he has 
protection by : 

1. Treaties with the country in which the infringement occurs, or 

2. By Berne Convention by reason of simultaneous publication in a country 
which adheres to the Berne Convention. 

It will be seen that, without universal copyright protection, an author now 
loses : 

1. All rights in countries with which we have no treaty ; 

2. Such rights as are not covered in the treaty in treaty countries. 

If the author enjoys simultaneous publication in a Berne Convention country, 
he will be protected if the courts interpret the convention as being designed 
to afford protection to a national of a country which does not accede to the con- 
vention. In both cases he is in grave danger of losing stage, radio, and television 
rights, unless he sets up his own intelligence and police system. This is a bur- 
den which should not be cast on the individual. 

The principal cases which have been fought for the protection of Gone With the 
Wind are: 

1. The Netherlands.—An unauthorized edition was published in 1937. Suit 
was filed, and a test made of the binding force of the Berne Convention on a 
Dutch publisher who published the work of an American author whose book had 
enjoyed simultaneous publication in Canada and the United States. This point 
was decided adversely to her in the lower courts, but was finally, in 1941, decided 
in her favor in the Supreme Court of the Netherlands. The publisher then gave 
in, acknowledged Mrs. Marsh’s rights and made a settlement of royalties cover- 
ing past sales of 52,000 copies. 

2. Chile—An unauthorized publication took place in October 1937. Counsel 
were employed in January 1938, and the publishers came to terms and signed 
a contract and paid royalties. 

3. Yugoslavia.—In 1952 we learned that a State Publishing House had brought 
out an unauthorized edition of Gone With the Wind, in spite of the fact that 
the State had nationalized our authorized publisher and put her out of business 
on the accusation of publishing “hostile literature” and making “an Anglo- 
American zone of occupation.” Our authorized publisher instituted legal pro- 
ceedings. Our suit was rejected and appea:ed twice; the state ordered the local 
court to reexamine the case; and we are now waiting a new decision. In the 
meantime, the pirate admits a sale of 38,000 copies and has offered a payment 
of royalties, raising his offer from 3 percent to 8 percent. The money (if granted 
by the court) cannot be paid out of Yugoslavia. The loss to us in royalties alene 
will cost around $3,000 in United States dollars. Our attorney in Yugoslavia is 
also our authorized publisher, and is donating his services in the interest of pro- 
tecting the copyright. 

4. Viet Nam.—An unauthorized edition, in 5 volumes, was issued in 1951. We 
engaged lawyers in Saigon, who managed to stop the publication and get an ac- 
knowledgment of our rights. The publisher admitted a total sale of 6,000 
volumes, but he was insolvent and we received no money. Estimated loss to us 
at least $500. 

The cases in which Mrs. Marsh discovered unauthorized editions and in which 
settlements were made without legal process are: 

1. Bulgaria.—At the end of March 1940 we learned that a Bulgarian publisher 
had translated Gone With the Wind and was publishing within 3 weeks. The 
book came out on schedule, under a contract which the publisher readily signed. 
The war intervened. Finally, in 1945, the publisher reported 8,000 copies sold 
before he had to flee the country. He stated that he had deposited the advance 
payment in a bank in Sofia, but no royalty money was ever received by Mrs. 
Marsh. Loss in royalties approximately $1,160. 

2. Latvia.—In October 1938 Mrs. Marsh’s literary agent in New York, while 
traveling in Europe, found that a publisher in Riga had announced publication 
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and was advertising widely. He readily signed a contract and made the advance 
payment of $100. At the end of 1939 he reported 2,453 copies sold. The war and 
Russian domination followed, and no more money or information was received. 
Estimated loss about $200. 

3. Mexico.—In 1940 a publisher in Mexico City informed our Chilean publisher 
that they were about to publish an abridged cinema edition of the Chilean transla- 
tion of Gone With the Wind. They claimed that there was no law requiring them 
to get permission or to pay a fee, but offered the Chilean free advertising for use 
of their translation. The book was published in January 1941, and Mrs. Marsh 
received a small fee of $25. Total loss unknown. 

(a) Mexico.—In March 1941 we heard that two magazines in Mexico were 
publishing abridgements of Gone With the Wind in serialized form. Some weeks 
later one of these magazines paid Mrs. Marsh a small fee of $40. Total loss 
unknown. 

4. Cuba.—In May 1940 Mrs. Marsh heard that a newspaper in Cuba was pub- 
lishing a serialization of her novel in Spanish. Later that summer, before the 
serial ended, the publisher acknowledged her rights and paid her a small fee of 
$100. Loss unknown. 

5. Greece——In April 1940 Mrs. Marsh learned that the novel was appearing in 
a newspaper in Greece, in serial form, in the Greek language. In December she 
received a small fee of $50. Total loss unknown. 

The cases in which Mrs. Marsh discovered unauthorized editions, and in which 
nothing could be done, are: 

1. China.—Published in English language in 1938; published in Chinese lan- 
guage sometime before November 1946; published in 1945 in digest form in both 
Chinese and English on facing pages. We have no information on sales of any 
of these. Mrs. Marsh received no royalties, and because United States authors 
have no protection in China, she was helpless to defend her rights. Loss unknown, 

2. Turkey.—In November 1942 Mrs. Marsh learned that Gone With the Wind 
had been published in Turkey. The war was on. Finally in 1943 the American 
Embassy in Istanbul informed her that 3,000 copies had been sold and that the 
publisher was reprinting. Because of the war, she was unable to do anything 
about this and never received any royalties. Loss estimated as $1,000 to $2,000. 

3. Pgupt——An abridged edition in the Arabic language was published in 1940. 
Mrs. Marsh’s literary agent in New York heard in 1941 that 4,000 copies had been 
published. Because of the war, she was unable to do anything about this, and 
she never received any royalties or obtained any information as to sales or price 
of the book. Loss unknown. 

4. Estonia—In 1940 Mrs. Marsh had information that the book had been 
published in Estonia. She received an offer of a small outright payment, and 
sent a contract to the publisher but it was never returned to her. She could 
never do anything about it, first, on account of the war and, later, on account 
of Russian domination of that country. No information as to sales. Loss 
unknown. 

In Japan the history of Gone With the Wind is divided into four eras or 
episodes. In early 19839 Mrs. Marsh had her first news, through a friend in 
the State Department, that her novel was enjoying wide popularity in Japan. 
It developed that 

1 In 1937 the book was published by three different publishing houses. 
(Some newspaper reports stated by 4 or 5 houses, and these reports said that 
2 or 3 million copies had been sold.) The only direct report Mrs. Marsh ever 
had on this prewar sale was from the translator of the edition which she 
eventually authorized (in 1948). He stated that his edition alone had sold 
150,000 copies in a little over a year. We were informed that under the treaty 
of 1905 the Japanese claimed an unlimited right to publish American books. 
This view is supported by Ladas: International Protection of Literary and 
Artistic Property. Mrs. Marsh’s literary agent -endeavored to get a contract 
but was unsuccessful. The only royalties she ever received on these prewar 
editions was a Japanese doll and a Japanese kimono, with which one of the 
publishers wished her to be photographed to publicize his edition. Estimated 
loss in royalties: on the rumored 2-million-copy sale, $50,000; or on the incom- 
plete report of 150,000 copies, $5,000. 

2. The war years intervened. Because to the Japanese she was an enemy 
alien, Mrs. Marsh’s rights were subject to whatever actions the Japanese Gov- 
ernment may have taken. We have no information on the war years. Just 
after the war, Mrs. Marsh had a letter from a returned soldier, a South 
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Carolinian. He said that he had a copy of a Japanese edition of her book 
which he found on a battlefield. Whether the book was still sefling during the 
war, we do not know. Loss unknown. 

8. During the occupation of Japan by the United States Army, the publishing 
business was Americanized. In December 1948, when the new regime reor- 
ganized publishing, Mrs. Marsh licenced exclusive rights to the prewar publisher 
who had sent the doll and kimono and had reported the 150,000-copy sale. The 
royalities earned from December 1948 to the end of the occupation in early 
1952, were deposited in a blocked yen account, and are still blocked in a bank 
in Tokyo. The sale during this 3-year period was large and the sum is sub- 
stantial. 

4. When the occupation ended, the 1905 treaty restored the copyright situa- 
tion to its prewar status. That is, the Japanese could publish American works 
free of any restriction and free of royalties. Within the past year or more, 
two unauthorized editions of Gone With the Wind appeared without our knowl- 
edge, and a third was about to appear. I then claimed protection under the 
Berne Convention, of which Japan is a member. As a United States citizen, 
TI could claim protection only through simultaneous publication in the United 
States and Canada. Canada also being a member. I engaged lawyers in Tokyo, 
and had them present this idea to the three unauthorized publishers. The 
present status is that two of them have ceased publication and withdrawn 
their editions from the market. The third, which had not actually appeared, 
so far has suspended publication. In this time, also in earlier years, our radio 
and television rights also have been endangered. 


COST OF POLICING 


The Netherlands case cost at least $15,000 in direct fees to lawyers in New 
York and Holland. 

The Chilean case cost at least $3,500 in direct fees to lawyers in New York and 
Chile. 

The Vietnam case cost $250 in fees paid Vietnamese lawyers. 

The present Japanese case has cost, to date, $900 to lawyers in Japan. 

The Yugoslavian lawyer is also our publisher, and is donating his services. 

These figures do not include the fees paid on regular retainers to lawyers in 
the United States nor the incidental expenses of litigation. 

As a result of these cases, we have been able to settle other cases out of court, 
maintaining an office and paying only regular retainers to lawyers in the United 
States, who together with accountants and clipping services, police these un- 
authorized editions. These expenses, of necessity, go on day by day and year by 
year. Under present laws, this staff must be retained, for the author and copy- 
right holder must be able to meet infringements at once, and be able to meet 
them all over the world instantly. Among the items to be policed are: 
Unauthorized book editions. 

Condensations and movie editions. 
Unauthorized use on radio. 
Unauthorized use on television. 
Unauthorized use on stage. 


Th COD 


~ 


Senator Hicken Looper. We will proceed with the other witnesses at 
this time. 

The next witness will be Mr. Vincent Wasilewski, an attorney rep- 
resenting the National Association of Radio and Television Broad- 
casters. 

Your name is as long as Hickenlooper, Mr. Wasilewski. 

Mr. Wasttewskt. Yes, sir. 

Senator Hicken Looper. I sympathize with you for the long name. 

Mr. Wasttewskt. Thank you. 

Senator Hickennoorrer. We are kindred spirits, I think, in that 
matter. 
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STATEMENT OF VINCENT T. WASILEWSKI, CHIEF ATTORNEY, 
NATIONAL ASSOCIATION OF RADIO AND TELEVISION BROAD- 


CASTERS 


Mr. Wasttewskt. Mr. Chairman, I am the chief attorney of the 
National Association of Radio and Television Broadcasters, and I 
would like, if I may, to read a copy of a letter from the National Asso- 
ciation of Broadcasters over the signature of Mr. Fellows, its presi 
dent, with reference to the Universal Copyright Convention: 

This is with reference to the scheduled hearing before the Joint Subcommittee 
of the Foreign Relations and Judiciary Committees on the Universal Copyright 
Convention. 

For the purposes of the record, this is to inform you that the board of directors 
of the National Association of Radio and Television Broadcasters, upon recom- 
mendation of its copyright committee, has adopted a resolution approving the 
convention and recommending its ratification. It is our belief that ratification 
of the Universal Copyright Convention by the United States and other free 
countries will provide greater protection to United States works abroad and will 
contribute substantially to international good will. 

Sincerely yours, 
HAROLD FELLOWS, 

President of the National Association of Radio and Television Broadcasters. 

That is the extent of my testimony. I think it has all been covered 
before. Mr. Chairman. 

an HickeNn.oorer. May I ask you this: You are, Mr. Wasi- 
lewski, in general agreement with the position taken by those who 
favor the adoption of this convention and the implementing legisla- 
tion, so there is no use in repeating that affirmative position ¢ 

Mr. WastLtewskr. No, sir. 

Senator Hickentoorrr. And you do support both, I mean your 
organization supports both the convention and the implementing 
legislation ¢ 

Mr. Wasttewskt. That is correct, Mr. Chairman. 

Senator Hickentoorrer. Thank you very much, sir; we were glad to 
have you with us. 

The next witness will be Mr. Arthur Fisher, Register of Copy- 
rights in the Library of Congress. 

We are glad to have you with us, Mr. Fisher, and we will be pleased 
to have your statement. 


STATEMENT OF ARTHUR FISHER, REGISTER OF COPYRIGHTS, 
LIBRARY OF CONGRESS 


Mr. Fisuer. I have prepared, Mr. Chairman, a very brief statement, 
but I feel that it is largely repetitive of what has gone before, and 
I think I will ask permission to file it rather than even summarize it. 

I would like to make myself available to yourself and the committee 
to answer any questions rather than dealing with innumerable points 
that occur to me, which I could deal with, but I feel it is unnecessary. 

Senator Hickentoorer. We shall accept your statement, and it will 
be filed in its entirety. 

I would like to ask you this, Mr. Fisher, because of your experience 
and position. Do you believe that the ratification of the convention 
and the adoption of the implementing legislation are definitely to the 
advantage of the United States and our citizens? 
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Mr. Fisuer. I do. 

Senator Hickren.Loorer. Do you see in the ratification of the con- 
vention or the adoption of this legislation any substantial or material 
danger to segments of our economy in this country ¢ 

Mr. Fisuer. I do not. 

Senator Hicken Looper. Then you are, Mr. Fisher, in general agree- 
ment with the presentations of those who are advocating the ratifica- 
tion of this convention and the adoption of the legislation ? 

Mr. Fisuer. I find myself in agreement, both technically and on 
the economic issues, with the case that has been presented by the 
proponents of the convention and of the related legislation. 

Senator Hickentoorer. I thank you. 

Senator Mansfield ¢ 

Senator Mansrietp. No questions. 

Senator Hickentoorer. Well, thank you very much, Mr. Fisher. 
There is no use in our replowing this ground, if there is general agree- 
ment and your statement will speak for itself. 

Mr. Fisuer. I might ask this further privilege. I understand it 
is possible that before your transcript is closed, additional statements 
might be filed beyond those which have been made here orally. These 
might deal with technical questions which have been largely avoided 
in the discussion here because of the fact that there re: lly has been 
no division on the technical issues. 

If such questions should be raised of a technical nature, I would 
request the privilege of commenting on them to the committee. 

Senator HickenLoorer. We will be very happy, in fact, to afford 
you that opportunity; in fact, we would seek your views on it. 


TECHNICAL PHASES OF CONVENTION AND 8, 2559 


Mr. Fisuer. I might make one comment on the technical phases of 
the convention and the related legislation. I think it is a striking 
fact that in a problem as complicated as this, we have unanimity. 
This has been the result of long discussions within this country and 
discussions with the foreign groups and interests with which we have 
negotiated over the past 7 years. 

One of the difficult problems has been the question as to whether 
we should use this convention and this legislation to make other 
changes in United States copyright law. 

I believe, looking back historically to an earlier period, one of the 
reasons for lack of success was that in dealing with the international 
situation endeavors were made to use the occasion to amend the 
domestic law. ‘There have been 1 or 2 persons, whose names I will 
not mention, experienced students of the copyright law and the copy- 
right situation, who have wanted to use this convention and the 
related legislation as an occasion to make possible amendments in the 
law. 

At the present time, I believe they have abandoned that position, 
but it is possible that suggestions in that direction might come before 
the committee. 

Senator Mansrievp. Mr. Fisher, don’t you think we ought to cross 
that bridge when we come to it, and get this legislation “settled one 
way or the other ? 
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Mr. Fisuer. I believe that thoroughly, and that is the reason I am 
re fraining from taking the time of the committee to discuss these 


technical questions. 

Senator HickeNnLoorer. Thank you very much, Mr. Fisher, and if 
the occasion arises we shall get in touch with you on any of these 
matters on which you would be helpful. 


Mr. Fisuer. Thank you. 
(The prepared statement of Mr. Fisher follows :) 


STATEMENT OF ARTHUR FISHER, REGISTER OF COPYRIGHTS, LIBRARY OF CONGRESS, 
WASHINGTON, D. C., BerorE Jornt SUBCOMMITTEE OF ,THE SENATE FOREIGN 
RELATIONS AND JUDICIARY COMMITTEES, SENATOR BourRKE B. HICKENLOOPER, 
CHAIRMAN, ON §, 2559, Aprin 8, 1954 


My name is Arthur Fisher. I reside in Kensington, Md. I am the Register 
of Copyrights of the United States, which position I have held since September 
2,1951. Prior to that, since 1946, I have served successively as Associate Register 
and Acting Register of Copyrights. 

The Copyright Office has looked at the Universal Copyright Convention and 
the related legislation from the standpoint of the general public interest. In the 
opinion of everyone with whom I am familiar who has studied the matter in the 
Copyright Office, the convention is an opportunity to take a tremendous step 
forward in furtherance of the interests of the United States in its international 
copyright relations. 

Copyright protection abroad for the books, periodicals, music, motion pictures, 
and other literary and artistic works produced in the United States has not been 
us satisfactory or as certain as we would desire. Our present system of bilateral 
arrangements with many individual countries makes it necessary for our pro- 
ducers to meet the particular requirements of the domestic laws of each country, 
requirements and formalities that differ from one country to another. The 
practical consequence is that many of the works of our citizens secure no protec- 
tion in some countries or inadequate or dubious protection. 

To obtain more adequate protection our people have resorted to the device of 
publishing their works in Canada, England, or elsewhere, at the same time they 
publish them here, in order to secure protection in the countries of the Berne 
Union, of which we are not a member. First or simultaneous publication in 
Canada or England gives the works of our citizens the status of Canadian or 
British works under the Berne Convention. We thus enjoy the protection 
afforded by the Berne Union through the grace of its member countries and not 
as a matter of right, a grace that they might withdraw as they see fit, and which 
some of them have threatened to withdraw from time to time because of the 
added requirements we impose for protection of their works here. 

Since we have considered some of the provisions of the Berne Convention in- 
compatible with our system of copyright, we have chosen to remain outside of 
the Berne Union. Our efforts have been directed toward the establishment of 
an international convention that would afford our citizens more adequate pro- 
tection abroad while preserving the essential features of our own copyright 
system. Seven years of study and negotiation have gone into the development 
of the Universal Copyright Convention. The essential thing to note about the 
Universal Copyright Convention is that it represents substantial concessions 
to our viewpoint by the Berne Union countries and others. 

In general terms, the basic principle of the Universal Convention is that each 
member country will give substantially the same protection to works of citi- 
zens of another member country, and to work first published in another mem- 
ber country, as it gives to works of its own citizens published in its own ter- 
ritory. Our citizens, by meeting certain of the present requirements of our own 
law, would be entitled to protection in all other member countries. Citizens of 
those countries who meet the requirements of their own laws would be given 
protection here. Other requirements of our present law would be waived for 
foreign works. The necessary changes in our present law are those provided for 
in the proposed legislation, S. 2559. 

The convention also specifies certain minimum standards of protection to be 
given by all member countries. These standards are already met by our present 
law. Some of the other countries signatory to the convention would have to 
raise their present standards to meet the minimum requirements. 
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The discussion and negotiations leading to the Universal Convention were 
participated in by representatives of many different interests in this country 
concerned with copyright, as well as representatives of the United States Gov- 
ernment. It is gratifying to note that the convention has met with the approval 
of virtually every interested group in this country, including writers, composers, 
and artists ; the publishing, broadcasting, and motion-picture industries ; libraries 
and learned societies ; and bar associations. 

The only group opposed has been the printing trades unions who have ex- 
pressed the fear that relaxation of the requirement that books of foreign auth- 
ors in the English language be manufactured in the United States may deprive 
our printers of some work. All available information including careful study 
of the economics of the book-publishing industry indicates that this fear is 
not warranted. At most, the total number of books that might be involved 
is a very tiny segment of the printing industry; and even of this tiny segment, 
it seems unlikely that any sizable portion now manufactured in this country 
would be affected. In fact, it is no less likely that the stimulus which the 
convention may give to the sale of our books abroad would increase the volume 
of books manufactured here. 

Our international copyright relations have not only been unsatisfactory to 
us, but have been the source of constant irritation and criticism in intellectual 
circles abroad which are highly influential in forming public opinion in their 
countries. We have been the leader in developing the Universal Copyright Con- 
vention, and in a real sense the convention is one between the United States and 
the rest of the free world. Since the other countries largely acceded to our 
views in drafting the Universal Convention, our failure to ratify it could be 
expected to arouse more bad feeling and to kill for many years to come any 
chance to improve our international copyright relations. On the other hand, 
I believe our ratification of the convention would bring us a great deal of good 
will among the free countries of the world. It would make ‘us participants 
with them in an international system of copyright protection to which all could 
adhere, instead of our present undignified position of taking advantage of the 
favor they have so far allowed us of securing protection under the Berne 
Convention. 

One final point deserves thoughtful attention. As a leader of the free world 
in the fight against totalitarianism, we are vitally interested in facilitating the 
distribution abroad of the literary, musical, and pictorial works produced ip 
the United States and reflecting our way of life. The assurance of copyright 
protection abroad under the Universal Convention would be a factor of prime 
importance in stimulating the distribution through private initiative and creative 
enterprise of our intellectual works in other countries. 


Senator Hickenvoorer. I have three statements, one in the nature 
of a letter received from J. Raymond Tiffany of the Book Manufac- 
turers’ Institute, Inc., of 25 West 43d Street, New York, in favor of the 
ratification of the convention and the implementing legislation which 
will be placed in the record. 

(The document referred to follows :) 


Book MANUFACTURERS’ INSTITUTE, INC., 
New York 18, N. Y., March 30, 1954. 
Mr. C. C. O’Day, 
Clerk, Senate Committee on Foreign Relations, 
Washington, D. C. 


Dear Mr. O’Day: The Book Manufacturers’ Institute will not desire time to 
testify before the Foreign Relations and Judiciary Committees on the Universal 
Copyright Convention and the implementing legislation. Our board of directors 
authorized President Sidney Satenstein to send the following telegram to the 
subcommittee of the House Judiciary Committee on March 17 which clearly 
states our position: 

“The board of directors of the Book Manufacturers’ Institute has authorized 
me to wire you that after careful consideration we are now prepared to urge 
the ratification of the Universal Copyright Convention and in connection there- 
with to withdraw our opposition to the necessary modification of the manufac- 
turing clause proposed in H. R. 6670 and H. R. 6616. We are prepared to give 
up to this extent the protection afforded us by the manufacturing clause because 
we share to the fullest the desire to make American books as useful to this 
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country abroad as possible and to uphold the reputation of the United States in 
the protection of the rights of all authors, composers, and artists. We hope for 
an expansion of the sale of American books abroad that will more than offset 
any loss we may suffer from the modification of the manufacturing clause. We 
unite with the rest of the book wor!d in seeking this common goal, and we are 
confident that publishers and authors in turn join us in realizing the necessity 
of the preserving and extending a healthy book manufacturing industry in the 
United States.” 
Sincerely yours, 
J. RAYMOND TIFFANY. 


Senator Hickren.oorrer. Then there was a statement forwarded to 
the committee by Mr. Robert Gibbon, secretary of the Curtis Publish- 
ing Co., and on behalf of the Curtis Publishing Co., in favor of the 
appropriate legislation to enable the United States to become a party 
to the Universal Copyright Convention, which will be filed and in- 
cluded in the record. 

(The document referred to follows:) 


STATEMENT OF THE CURTIS PUBLISHING Co, ON S. 2559 BEFORE THE SUBCOMMITTEE 
ON PATENTS, TRADEMARKS, AND COPYRIGHTS OF THE SENATE COMMITTEE ON THE 
JUDICIARY 

APRIL 6, 1954. 

The Curtis Publishing Co. favors the adoption of appropriate legislation en- 
abling the United States to become a party to the Universal Copyright Convention 
of 1952, and to that end urges the enactment of S. 2559. 

We favor this enabling legislation and ratification of the convention primarily 
for two reasons. We feel that such action will stimulate cultural intercourse 
with foreign countries and promote international understanding and cooperation. 
Also, the authors who contribute to our publications, and this company to a lesser 
extent, have an interest in securing more adequate protection of American 
cop) rights abroad than is presently available. 

The informational media guaranty program presently administered by the 
United States Information Agency was and is maintained in recognition of the 
important stake that this country has in the continued distribution of American 
books, Magazines, and other cultural media abroad. That program was adopted 
to circumvent foreign currency restrictions which might curtail such. distribu- 
tion. We believe that ratification of the Universal Copyright Convention would 
eliminate another important obstacle to distribution of American cultural media 
abroad by assuring American authors and publishers of greater copyright pro- 
tection there. 

The idea that fairness demands reciprocity of treatment is fundamental in 
international relations. Although this country failed to join in the Berne con- 
vention because it did not conform to our concept of copyright, or to adopt inter- 
nal legislation that afforded to nationals of parties to that convention copyright 
protection in the United States corresponding to that afforded by the convention, 
American publishers, like ourselves, and American authors and artists presently 
enjoy (as a matter of grace) much of the Berne convention copyright protection 
abroad through the expedient of simultaneous publication of magazines and 
books in the United States and in one or more countries party to the convention. 
The Universal Copyright Convention is consistent with American concepts of 
copyright. If the United States fails to join in it, it is possible that other 
Nations will conclude that American authors, artists and publishers do not de- 
serve to enjoy international copyright protection and they may be encouraged 
to adopt retaliatory legislation to deprive us of even the imperfect foreign copy- 
right protection that we now enjoy. On the other hand, if we join in the con- 
vention, our nationals will enjoy broader international copyright protection as a 
matter of right, not of grace. Furthermore, foreign nations and their nationals 
will be forced to recognize that in the limited areas in which our Federal Gov- 
ernment is able to cooperate in the beneficial simplification and unification of 
international private law, this country is willing to cooperate to the extent 
of giving them in the United States the same rights and privileges that we expect 
to enjoy in theirs. This company is not apprehensive that the greater influx 
of foreign literary and artistic works which may result from our extending 
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these reciprocal rights to foreigners would reduce the volume of circulation of 
the magazines which it publishes. 

The combined circulation of the 5 magazines published by this company is over 
13 million copies per issue. Of this amount, about 986,000 copies, or 7.18 percent 
of this combined circulation, are distributed in foreign countries throughout 
the world. Other publishers have pointed out to your committee the imperfect 
international copyright protection that we and our authors and artists now en- 
joy. In many instances entire novels are published in some of our magazines, and 
the pirating abroad that is permitted without redress in some of the countries in 
which such magazines are distributed presently results in the loss to our authors 
of valuable foreign book rights which will be preserved if this country joins in 
the convention. Because of our contractual arrangements with our authors, 
the real damage resulting from such foreign pirating is suffered by our authors 
rather than ourselves, although we may suffer some incidental damage. Adoption 
of the Universal Copyright Convention will give our artists and authors broader 
international copyright protection, and at the same time simplify this company’s 
task of obtaining such protection for them. 

Consequently, we urge that you take favorable action upon 8. 2559. 

Respectfully submitted. 

THE CurtTIs PUBLISHING Co., 
By Ropert Grsson, Secretary. 


Senator HickenLoorer. Then there is a statement by Mr. Robert E. 
Haskin, president of The International Brotherhood of Bookbinders, 
in opposition to the convention and to the implementing legislation, 
which will be placed in the record. 

(The document referred to follows:) 


STATEMENT OF ROBERT E, HASKIN, PRESIDENT, THE INTERNATIONAL BROTHERHOOD 
OF BOOKBINDERS 


This statement is on behalf of the International Brotherhood of Bookbinders 
(AFL) and its upward of 50,000 members. We wish to register our opposition 
to S$. 2559 as well as to the ratification proposal. In this opposition we fully 
aline ourselves with the other four printing trades unions affiliated with the 
American Federation of Labor. 

We have long supported the manufacturing clause of our copyright law and 
do not wish to see it materially weakened. We were for it when it was first 
put on the statute books; and the situation has not changed for the better. It 
has in fact deteriorated inasmuch as the tariff protection on books has been 
reduced to very low rates, namely, 5 percent in books not bound in leather, and 
to 10 percent on those that are so bound in whole or in part. 

Permitting books in the English language of foreign authorship to enjoy com- 
plete copyright in this country would undoubtedly lead to greatly increased low- 
wage competition from abroad. There would be nothing to stop it by way of 
an adequate staff; and the hope of attaining the latter is very slim indeed. The 
only channel would be through escape clause action under the trade agreements 
program. The record under that clause is so poor from the point of view of the 
American producer that we are not at all impressed by the escape clause as a 
remedy against injury. 

The publishers and others who are in support of S. 2559 maintain that its 
enactment and Senate ratification would not really disturb the printing trades 
in this country. But if the proposed change would have only trivial effects, why 
bring it about? Somebody is kidding somebody else. Is the State Department 
deluding the foreign countries that have asked for the change, giving them a hol- 
low concession for something else? That is very doubtful. 

We believe that the printing trades are the ones whom it is being sought to 
lure with these assurances of no pain: and we have no desire to be led into a sit- 
uation from which there will be no escape and for which there will be no remedy. 

There is no tabulation of present imports of books under the manufacturing 
clause that has any meaning with respect to what imports would become if the 
clause were greatly weakened, as it would be, under the proposals that are before 
this joint subcommittee. 

Our experience in this field goes back some years and we know that no empty 
assurances about the future of imports under greatly changed conditions can sub- 
stitute for the realities of the present arrangement. We would not properly rep- 
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resent our membership should we agree to modifications of the manufacturing 
clause that would expose them to the low-wage competition from across the bor- 
der or from overseas. 

We wish therefore to record our vehement opposition to the proposed change 
and to urge you most earnestly to reject the proposals. 


Senator HickeNLoorer. That concludes the list of witnesses who are 
scheduled to appear before the committee. Unless the subcommittee 
finds some urgent reason in the very near future to reopen the hearings, 
this will conclude the public hearings on the question of the conven- 
tion so far as the Senate Foreign Relations Committee is concerned, 
and on the matter of the implementing legislation so far as the Senate 
Judiciary Committee is concerned. 

The hearings are now adjourned. We thank all of you who have 
come to give us the benefit of your views in this matter. 

(Whereupon, at 12 o’clock noon, the subcommittee adjourned. ) 

(The following communications were subsequently received for in- 
clusion in the record :) 


STATEMENT IN BEHALF OF THE COMMITTEE ON COPYRIGHT OF THE ASSOCIATION OF 
THE BAR oF THE City OF NEw YorxK 


The committee on copyright of the Association of the Bar of the City of New 
York, at a meeting of the committee held on January 4, 1954, adopted the fol- 
lowing resoultion : 

“Resolved, That the committee on copyright of the Association of the Bar of 
the City of New York approves H. R. 6616, H. R. 6670, and S. 2559.” 

The vote on the foregoing resolution was taken after consideration of the report 
of a subcommittee on legislation dated January 4, 1954. The portion of the 
subcommittee’s report dealing with these bills reads as follows: 

All 3 of these bills are identical and will be discussed as 1. 

“They would amend the Copyright Act in those respects which are necessary 
to enable the United States to ratify the Universal Copyright Convention signed 
at Geneva on September 6, 1952. Each act would take effect only upon the com- 
ing into force of the Universal Copyright Convention. The Universal Copyright 
Convention requires the ratification of 12 signatory nations. 

“In connection with ratification by our Senate, certain modifications of our 
domestic copyright law are necessary. Specifically the three bills mentioned 
above would amend section 9 relating to aliens who may secure copyright in the 
United States, section 16 relating to the manufacturing clause, and section 19 
relating to the form of copyright notice to eliminate for nationals of the con- 
vention countries the provisions of our law which are inconsistent with the 
convention, 

“The following changes are proposed in our Copyright Act: 

‘1. Copyright will extend to works of an alien author when the Universal 
Copyright Convention has come into force between the United States and the 
country of which such author is a citizen or subject or in which the work was 
first published. As to such works, there will be an exemption from the following 
requirements of the present act: 

‘“(a) A separate proclamation relating to mechanical reproduction rights 
specified in section 1 (e); 

‘“(b) Deposit of best edition of work as specified in the first sentence of sec- 
tion 18; (deposit is still required, however, for purposes of maintaining an action 
for copyright infringement) ; 

*“(e) Printing and binding of books or periodicals in the United States as 
specified in section 16.” 

* 2. The form of notice appropriate in case of nationals of Universal Copy- 
right Convention countries is to be: symbol (c) accompanied by the name of the 
copyright proprietor and the year of first publication placed in such manner 
and location as to give reasonable notice of claim of copyright.’ 

“The above modifications of our domestic law will not apply to citizens of the 
United States or to those domiciled in this country. However, these bills propose 
a change in section 19 relating to the form of notice applicable to United States 
citizens and nationals of Universal Copyright Convention countries alike, 
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namely: the symbol © will be acceptable for all types of works whereas in the 
present act it may be used only on maps, works of arts, drawings, photographs, 
and prints. 

“The enabling legislation embodied in H. R. 6616, H. R. 6670, and S. 2559 has 
received the endorsement of the Copyright Office. 

“Our committee endorsed the Universal Copyright Convention last year. Inas- 
much as H. R. 6616, H. R. 6670, and S. 2559 are enabling bills to make the Uni- 
versal Copyright Convention effective, these bills should have our support. 

“Your subcommittee recommends the adoption by the committee of the follow- 
ing resolution approving the foregoing enabling legislation for the adherence 
of the United States to the Universal Copyright Convention : 

“Resolved, That the committee on copyright of the Association of the Bar 
of the city of New York approves H. R. 6616, H. R. 6670, and S. 2559.” 

The members of the subcommittee on legislation were: 


Herman Finkelstein, chairman 
John H. Cleary 
Edward E. Colton 
Max Lerner 
David M. Solinger 
The members of the committee on copyright are : 
Joseph A. McDonald, chairman 
Harry Buchman 
John H. Cleary 
Edward E. Colton 
Ambrose L. Cram, Jr. 
Richard B. Davis 
Morris Ebenstein 
Herman Finkelstein 
Sydney M. Kaye 
Felix H. Kent 
Max K. Lerner 
Charles S. Rosenschein 
Sidney Schreiber 
Charles B. Seton 
David M. Solinger 
Samuel Spring 
Alfred H. Wasserstrom 
Richard Wincor 
Leonard Zissu 
At its meeting of May 18, 1953, the committee on copyright of the Associa- 
tion of the Bar of the City of New York adopted the following resolution : 
“Resolved, That the committee on copyright of the Association of the Bar 
of the City of New York endorses the Universal Copyright Convention (Geneva 
1952), and is in favor of its ratification.” 
As of May 18, 1953, the members of the committee on copyright were: 
Joseph A. McDonald, chairman 
Harry Buchman 
Henry Cohen 
Edward E. Colton 
Ambrose L. Cram, Jr. 
Morris Ebenstein 
George A. Elber 
Herman Finkelstein 
Harry G. Henn 
Harold R. Medina, Jr. 
Milton M. Rosenbloom 
Charles S. Rosenschein 
Sidney Schreiber 
Charles B. Seton 
David M. Solinger 
Samuel W. Tannenbaum 
Alfred H. Wasserstrom 
Michael J. Watman 
Leonard Zissu 
Respectfully submitted. 
JoserH A. McDonatp, Chairman. 
MARCH 17, 1954. 
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STATEMENT OF A. JULIAN BRYLAWSKI 


My name is A. Julian Brylawski. I reside at the Westchester Apartments, 
in Washington, D.C. Iam the president of the Motion Picture Theater Owners 
of Metropolitan District of Columbia, a vice president of the Theater Owners 
of America. and chairman of the legislative committee of the Theater Owners 
of America and present this statement on behalf of the said organizations. 

The Theater Owners of America and the Motion Picture Theater Owners of 
Metropolitan District of Columbia have always approved of the principle of 
universal protection of the works of authors and composers through an interna 
tional copy right convention. 

These organizations have, however, consistently opposed the adherence of 
the United States to the Berne Convention because such Convention contains 
concepts which are foreign to our laws, such as— 

Retroactivity—Which would restore to copyright in the United States works 
now in the public domain in this country. 

Voral rights.—The effect of which denies to users of copyright works com- 
plete freedom of contract for the uses of such works. 

Under the Universal Copyright Convention (executive M), works now in in 
the public domain remain in the public domain; there is no recognition of the 
moral-rights principles of the Berne Convention; certain formalities for secur- 
ing copyright are preserved, particularly as regards notice; the rights of authors 
to control the translations of their works are preserved; and, in general, all of 
the objectionable features of the Berne Convention appear to have been omitted 
from the present convention. 

The Theater Owners of America and the Motion Picture Theater Owners of 
Metropolitan District of Columbia, believing that adherence to the Universal 
Copyright Convention to be in the best interests of the United States, earnestly 
recommend the ratification of the convention and the passage of the necessary 
legislation to permit of such ratification. 

THEATER OWNERS OF AMERICA, MOTION PicTURE THEATER OWNERS 
OF METROPOLITAN District oF COLUMBIA. 








STATEMENT OF GEORGE MEANY, PRESIDENT, AMERICAN FEDERATION OF LABOR, 
BEFORE THE SENATE JUDICIARY COMMITTEE IN REGARD TO §, 2559 


APRIL 9, 1954. 

The 72d annual convention of the American Federation of Labor, held in Sep- 
tember 1953, took unanimous action in opposition to any copyright legislation 
in this country that fails to preserve the protections to the American printing 
trades workers provided by the manufacturing clause of our copyright laws. 
At the same time, the convention unanimously declared itself in opposition to 
participation by the United States in any copyright convention between nations 
that would have the effect of repealing or weakening the protections of the 
manufacturing clause. 

These protections have been in effect since 1891. Under them a foreign author 
or publisher was required to print his book or work in this country in order 
to have American copyright protection. In 1949 the law was liberalized by 
amendment so that a foreign author can now obtain American copyright protec- 
tion for an ad interim period of 5 years, after which he is required to print 
in this country if he desires to obtain continuing American copyright protection. 
During this 5-year period the foreign author or publisher can send into this 
country 1,500 copies of his work in order to test the market and determine 
whether publication in this country is feasible. 

The proposed bill (S. 2559) would eliminate the manufacturing clause only 
with respect to foreign authors writing in English for shipment to the American 
market. Foreign authors and publishers would be able to shop around the 
world for the cheapest printing and binding and could introduce the product 
into the American market without copyright restriction. American publishers 
and authors, on the other hand, would be required to produce in the United States 
at American wage scales products to be marketed in this country. Thus, adop- 
tion of this bill and the ratification of the Universal Copyright Convention, for 
which this bill prepares the way, would resuit in discrimination against Amer- 
ican publishers and authors and might very well lead to the complete abolition 
of the manufacturing clause. In either event, the American printing trades 
worker would be seriously and detrimentally affected. 
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Passage of this legislation and ratification by the Senate of the Universal Copy- 
right Convention prepared by UNESCO would enable foreign authors and pub- 
lishers to produce their works under substantially lower cost of production pre- 
vailing outside of the United States, thus giving them a substantial competitive 
advantage. American industry and labor would be displaced and American 
standards reduced. While American labor and industry would be subjected to 
this economic burden foreign authors and publishers would have virtually free 
and unlimited access to the American market, protected by the grant of a 
monopoly of sales in this market under the copyright laws. At the same time 
American authors and publishers would be subjected to various restrictions 
imposed by numerous foreign countries such as exclusion of books other than 
scientific and technical works, excessive and discriminatory tariffs, dollar restric- 
tions on imports and refusal to allow withdrawal of profits and royalties. Most 
of these restrictions would remain after passage of the proposed legislation and 
ratifi-ation of the Universal Copyright Convention. 

American tariff rates on books are nominal and nondiscriminatory. Foreign 
publishers and authors may withdraw profits and royalties from this country. 
There is no limitation on their right to market their works on which copyright 
has expired or works printed in languages other than English. Under present 
law foreign publishers and authors have equal rights with American writers and 
publishers to copyright their work in this country. 

Copyright laws grant a monopoly of sales in this country. They are intended 
to promote the progress of science and useful arts and are properly placed under 
the control of Congress by the Constitution. Under these laws both American 
and foreign publishers and authors are required within a reasonable time to 
print their works in this country in order to obtain continuing copyright protec- 
tion. The proposed bill (S. 2559) coupled with ratification of the Universal 
Copyright Convention, would discriminatorily remove this requirement so far as 
foreign publishers and authors are concerned and would adversely affect the 
economic welfare of American printing trades workers. The American Federa- 
tion of Labor, therefore, urges the rejection of this bill. 





Houston, Tex., April 6, 1954. 
ARTHUR FISHER, REGISTRAR COPYRIGHT, 
Library of Congress, Washington, D. C.: 

Understand hearings on Universal Copyright Convention now being held in 
Senate. The Photographers Association of America, oldest national trade asso- 
ciation represents 6,000 individual members and more than 20 affiliated groups. 
We strongly urge that this convention be adopted, for professional photographers 
want and need international protection for valuahle creative work. Now that 
direct color portraiture is available international copyrights are needed more 
than ever before. Kindly see that our recommendation reaches the proper 
persons. 

Pau. Linwoop GITTINGs, 
President, Photographers Association of America. 





ASSOCIATION OF AMERICAN UNIVERSITY PRESSES, 
Ithaca, N. Y., April 15, 1954. 
Senator Bourke B. HICKENLOOPER, 
Chairman, Subcommittee on the Universal Copyright Convention, 
Senate Foreign Relations Committee, Senate Office Building, 
Washington, D. C. 


My Dear Senator: In keeping with the hearings that have been in progress 
on the Universal Copyright Convention, we should like to tell you that it seems 
to us that ratification of the convention and enactment of the supporting legis- 
lation would be most helpful to American scholars in giving quick and adequate 
protection to their works in countries which subscribe to the convention. 

The Association of American University Presses, therefore, hopes that the 
conclusions of your committee will be in favor of ratification and enactment. 

All of us appreciate greatly the time and careful attention that you and your 
associates have given to this important matter as it concerns protection of 
American rights, property, and cultural interests. 

We would urge you to include this statement in the record of your hearings. 

Yours sincerely, 
Victor REYNOLDs, President. 
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CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
Washington, D. C., April 14, 1954. 
Mr. C. C. O'Day, 
Clerk, Senate Committee on Foreign Relations, 
Washington, D. C. 

Dear Mr. O'Day: I am enclosing a statement on behalf of the Congress of 
Industrial Organizations on 8S. 2559. We are submitting this statement for 
inclusion in the record of the hearings on 8S. 2559. 

Sincerely, 
STANLEY H. Rurrensere, Director. 


STATEMENT OF STANLEY H. RuTTreENBERG ON BEHALF OF THE CONGRESS OF INDUS- 
rRIAL ORGANIZATIONS TO THE SUBCOMMITTEE OF THE SENATE FOREIGN RELATIONS 


COMMITTEE CONDUCTING HEARINGS ON 8. 2559 


My name is Stanley H. Ruttenberg, and I am director of the department of 
education and research of the Congress of Industrial Organizations. On behalf 
of the millions of members of that organization, I wish to express our conviction 
that S. 2559 should be enacted into law. 

Since its inception, the Congress of Industrial Organizations has consistently 
supported every effort to encourage trade among free nations as the basis of 
a healthy worldwide economy. We have, furthermore, supported a free exchange 
of ideas among these various nations, and we encourage every reasonable means 
to remove areas of tension and disagreement and to add to the unity of purpose 
of these nations in the effort to preserve and strengthen free institutions. It is 
the responsibility of the United States to provide leadership in these under- 
takings. 

It is the viewpoint of the CIO that the present manufacturing clause of our 
copyright law is a source of irritation and disagreement among countries which 
should be acting in unity. It is now time to change this clause. 

It is discriminatory in its operation because, in effect, it allows our publishers 
to secure copyright protection abroad without manufacturing abroad, while it is 
not equally possible for authors abroad to secure comparable protection in this 
country without publishing here. 

This inequity, together with the fact that although the United States is not 
a party to the Berne Convention on Copyright our publisheds have been able to 
secure substantial advantages from it, has become a source of irritation and is an 
obvious inequity which can and should be eliminated. 

We believe further that the amendment of our copyright law as proposed by 
S. 2559 is an important condition to the success of the Universal Copyright Con- 
vention which has been signed by 40 nations including the United States and 
which we regard as another step toward the unity of free nations. Unless we 
take this step in amending our manufacturing clause, it is likely that the coun- 
tries who feel that they are now being discriminated against will themselves 
take retaliatory action and our publishers and authors will face the loss of 
copyright protection outside the United States 

S. 2559 does not repeal the manufacturing clause but is offered as a reasonable 
compromise. It will still be necessary for American writers and aliens living 
in this country to manufacture in this country in order to secure copyright 
protection. 

After examining all of the economic arguments that appear to be involved 
in the consideration of this issue, it is the viewpoint of the CIO that there is 
no legitimate interest of American workers which is sufficiently threatened to 
justify any hesitation to proceed with this proposed legislation and secure for 
this Nation and other nations the great benefit which enactment of this proposed 
bill and of the Universal Copyright Convention would achieve. 


STATEMENT OF EpWaArp A. SARGOY IN SUPPORT OF EXECUTIVE M AND §, 2559 


Dear Strs: My name is Edward A. Sargoy, and I reside at 135 Paine Avenue in 
the city of New Rochelle, N. Y. I am a member of the bar of the State of New 
York practicing law with Joseph L. Stein under the firm name of Sargoy & Stein 
at 1740 Broadway in the city of New York. 

This statement is submitted by the writer individually, in no representative 
capacity whatever, as a member of the public and as an attorney who has been 
deeply interested in matters of copyright for the past 25 years. 
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Although the writer has served during the past 25 years as special counsel 
nationally for various major motion-picture companies in matters of copyright 
infringement arising out of the unauthorized use of their copyrighted motion- 
picture films in the United States, such representation has been a purely domestic 
one not concerned in any way with the matters arising in Executive M and 8, 2559. 
To avoid any misunderstanding in such regard, the undersigned has not repre- 
sented any of the motion-picture companies in any matters involving their foreign 
interests or international copyright, nor has he at any time authorized to, nor 
has he ever purported to speak for the motion-picture companies on any matters 
of international copyright, and particularly the matters involved in the Universal 
Copyright Convention signed at Geneva. 

Throughout this long period the writer has been in intimate touch with and 
made personal analyses of all such legislation as have been introduced and 
considered in Congress, on domestic as well as international aspects of copyright, 
as a member of one or another committee concerned with copyright from various 
bar associations. 

Among these committees have been the committee on copyrights of the Asso- 
ciation of the Bar of the City of New York, of which the writer has been a 
member at various times during most of the years since 1931. The writer has 
been a member of the committee on copyrights of the section of patent, trade- 
mark and copyright law of the American Bar Association from 1936 to 1953 and 
its chairman from 1938 to 1946. During his chairmanship such committee con- 
sidered and reported to the association in detail on the Washington Inter- 
American Copyright Convention of 1946. From 1941 to 1944 the writer was 
chairman of a special committee on international copyrights of the same section 
of the American Bar Association, which considered and reported in detail on the 
matter of the proposals then pending, under Executive E, for the United States 
to join the Berne Union as revised at Rome in 1928. 

The writer was again appointed chairman of the committee on international 
copyrights of this section of the American Bar Association immediately following 
the signing of the Universal Copyright Convention at Geneva in 1952, and under 
his chairmanship such committee considered and favorably reported in great 
detail upon the Geneva convention. The writer has also for the past 5 years 
been a member of the respective committees on copyrights of the section of inter- 
national and comparative law of the American Bar Association, of the American 
Patent Law Association, and of the Federal Bar Association of New York, New 
Jersey, and Connecticut, each of which has also considered and approved with 
virtual unanimity the Geneva convention. 

The writer was also the compiler and his firm is the annual reviser of the 
United States Copyright Law Digest published annually in the Martindale- 
Hubbell Law Directory. 

In the light of these activities and interests in international copyright as a 
member of various bar association committees, the writer was invited to serve 
as a member at large of the United States Panel on International Copyright, 
during its 5 years’ preliminary consideration of the proposed Geneva convention, 
and also attended the conference in Switzerland in 1952 at which the Geneva 
convention was drafted and signed, as an observer and as a conferee of the 
United States delegation. All of the foregoing, however, were in a wholly indi- 
vidual capacity, and not as the representative of any industry or client. 

I have been informed that certain strong criticisms of the Universal Copyright 
Convention and objections to its ratification by the United States have been 
submitted to your joint committee by several individuals. 

I should like to point out that these criticisms were brought to the attention 
of and carefully considered by various copyright committees where they met 
with virtually no acceptance. I am informed, for example, that these criticisms 
and objections were presented and considered in detail by a subcommittee as 
well as the entire committee on copyrights of the Association of the Bar of the 
City of New York, which thereafter voted 14 to 1 for the adoption of a resolution 
of ratification of the convention. Various members of such committee, who were 
also members of the committee on international copyrights of the section of 
patent, trade-mark, and copyright law of the American Bar Association, brought 
to the attention of the latter committee for its consideration the criticisms and 
objections so voiced. This 15-man committee, under the chairmanship of the 
writer, and with members throughout the country, among which were the re- 
spective chairmen of the committees on copyrights of the Association of the Bar 
of the City of New York, the Federal Bar Association of New York, New Jersey, 
and Connecticut, and of the section of international and comparative law of the 
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American Bar Association, as well as members of various other bar committees 
concerned with copyright, carefully considered these criticisms and objections. 
In a long and detailed printed report to the section discussing and disposing of 
various of these criticisms, the entire membership of this committee was unani- 
mous in recommending to the section of patent, trade-mark, and copyright law, 
and to the American Bar Association, the ratification of the Universal Copyright 
Convention. A reprint of this report is hereto attached. At its annual meeting 
in Boston in August 1953 the section of patent, trade-mark, and copyright law 
adopted this enclosed report without dissent, as did the section of international 
and comparative law on the same day with respect to a report of its committee 
on international copyrights approving ratification of the convention. Upon joint 
motion of the two sections, the house of delegates of the American Bar Associa- 
tion on March 8, 1954, adopted a resolution endorsing ratification by the United 
States of the Universal Copyright Convention, with such implementing legisla- 
tion to be enacted by Congress prior to deposit of the United States instrument 
of ratification as will be necessary to effectuate the purposes of the convention. 
rhe writer understands that this resolution of the American Bar Association 
has been called to the attention of your joint committee. 

In like manner the respective committees on copyrights of the American Patent 
Law Association and the Federal Bar Association of New York, New Jersey, and 
Connecticut, of which the writer is a member, and that of the Association of the 
Bar of the City of New York, have with virtual unanimity approved ratification 
of the Universal Copyright Convention. The writer understands your joint 
committee has been so informed. 

It will serve no useful purpose to discuss here in detail the writer’s views in 
favor of ratification of the Universal Copyright Convention, and answer to criti- 
cisms and objections which have been voiced thereto. These are contained in 
detail in the said enclosed reprint of the report of the committee on international 
copyrights which was approved by the section of patent, trade-mark, and copy- 
right law, and by the American Bar Association. 

The writer believes, as so well pointed out by Secretary Dulles in his report on 
June 5, 1953, to President Eisenhower, transmitted to the Senate in the forward- 
ing of Executive M, that participation in the Universal Copyright Convention by 
the United States will not only significantly improve the protection granted to 
the United States private interests abroad, but will make a substantial contribu- 
tion to our general relations with other countries of the free world. The writer 
also strongly feels that the convention will enormously simplify the method 
of securing reciprocal national treatment pow primarily provided by our bi- 
lateral arrangements with many nations, and that since important substantive 
changes were not contemplated by the convention, can see no substantial injury 
arising from the convention to any United States interests. 

Respectfully yours, 
Epwarp A, Sarcoy. 


STATEMENT OF ADOLPH SCHIMEL IN SUPPORT OF EXECUTIVE M, AND S,. 2559 


My name is Adolph Schimel, and I reside at 22 East S8Sth Street, New York 28, 
N. Y. I am vice president, secretary and general counsel of Universal Pictures 
Co., Inc. I have been on the legal staff of Universal Pictures for 28 years and 
have in the past been a member of the committee on copyright of the Associa- 
tion of the Bar of the City of New York. 

I have carefully considered the desirability of ratification by the United States 
of the Universal Copyright Convention which this country signed with 39 other 
countries in Geneva, Switzerland in September 1952. This has been done with 
due regard to its effect upon the entire copyright economy of United States 
nationals at home and abroad, the foreign policy of the United States in the field 
of cultural, literary, and artistic relationships, and having due regard to its 
effect upon United States producers and distributors of motion pictures domes- 
tically and internationally. 

The United States producers of motion pictures are not only creators of a 
copyright product, they are also great consumers and users of copyrighted and 
uncopyrighted literary, dramatic, artistic, musical and motion picture materials, 
acquired not only from domestic but from foreign sources. 

It is vital for the motion-picture industry, which invests many millions of 
dollars annually in the creation of its film product, to have copyright protec- 
tion not only in the United States but in the many countries of the world in 
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which may be a condition upon the securing of copyright in the particular 
country. 





The convention does not obligate its member states to change their respective 
substantive laws as to their own nationals or domiciliaries, or as to works first 
published in the member state The only one who can claim protection under 

e UCC is a nonresident non-national who has not first published his work in 
the particular member state where the protection is sought. 


It is important to emphasize that to the extent and if a member state does 
give substantive protection of one kind or another to its own nationals, it is 
obligated under the convention to give such protection to a non-national of 
member state claiming protection under the convention in respect to such sub 
stantive right, whether the work in question is deemed a published work or 
whether it is deemed an unpublished work within the meaning of the conve1 
tion’s definition of publication. 

I respectfully submit that there are great advantages to be attained by motion 
picture producers and distributors if the United States were to become a member 
state of the Universal Copyright Convention 

If the United States and the 39 other countries whic ned the UCC w 
ratify it, including amongst the t of 


m most of the adherents to the Berne union, an 
is step will have been taken to simplify the securing of copyright recog 


enormo 


nition and protection for United States motion pictures in each of these countries 
There are additional advantages which can be enumerated, as follows: 
(1) Simultaneous publication in the United States and abroad will no longer 
be necessary ; 


(2) Copyright owners of the United States will secure in Berne convention 
countries which are members of the UCC, the minimum protection accorded un 
der the Berne convention as part of the national treatment of such countries, 
by a mere first publication with notice of copyright in the United States (or in 
any other convention country) ; 

(3) This is similarly so as to securing the benefits available in the various 
Latin American countries under the Inter-American Copyright Convention, as 
part of the national treatment of such countries who are joining the UCC 

(4) The Secretary of State has pointed out that the general relations of the 
United States with countries of the free world would be improved by participa 
tion of the United States in the convention I believe this to be so; and that 
the motion-picture industry would materially benefit, because its far-flung 
interests depend upon the wholesome relationships of the United States abroad 

It has been claimed in argument that the motion-picture industry can get by 
under the existing bilateral copyright relations between the United States and 
many foreign countries. But the growth and development of the United States 
warrants the direct participation of the United States in a copyright convention, 
instead of the piecemeal relationships which exist at this time and which, at 
best, are terminable at will and are of uncertain character if carefully considered. 
Just as the United States has undertaken to participate in other matters of 
international consequence directly and not indirectly, so in relation to copyright 
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or an omission in the existing substantive law of the various countries, 
uding the United States. 


Che opposition to the UCC based upon the provisions in regard to retroactivity 


nother such illustratio1 If meritorious, it should not be directed against 
Uc uit against existin bstantive law The convention does not pur- 
to retroactively restore protection to public-domain works in the United 
ate rr any other member country, It specifically provides that in no country 


ill copyright protection be restored to a work which is permanently in the 


lic domain In the United States, when a work enters the public domain, 
remains there permanently In some other countries, however, such as the 
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} } 


e works of certain non- 


members of the British Commonwealth, for example, 
nationals in the public domain, while in their unpublished state, are capable of 


restoration to protection when they become first published in any Berne union 


country This condition exists today in the member countries of the British 
Commo ealth, irres} tive of the provisions of the convention, and will likely 
continue whether or not the United States particip:tes in the UCC. The UCC 





does not create this condition, it merely recognizes it. 
Lastly, criticism has been made that the UCC will give protection to published 
works of Iron Curtain country nationals Such tages which the Iron 








Curtain country itionals would enjoy under the U¢ they now enjoy and 
have long enjoys substantially under the Berne convention, as have United 
States nationals, without their countries being members of the Berne union, It 


is true that if a national of an Iron Curtain country were to first publish his 
work in a member country of the UCC with appropriate copyright notice, the 





United States, as well as other member countries, would be obligate to accord 
copyright protection to such work This follows a long existing principle of the 
Berne convention, whereby a work can take on a Berne nationality, so to speak, by 
being first published in a Berne union country, even though the author is not 
a national of a member of the union. It must be recognized that United States 
nationals have taken advantage of this principle of the Berne convention for 


generations and have secured the copyright protection of the Berne convention, 


although the United States has never been a member of the Berne convention 
and has repeatedly refused to join it Furthermore, we have heard of no oute! 

> that was bein taken 
by nationals of Iron Curtain countries making first publications in a country of 


the Berne union 


from the Berne union countries of any gross disadvant: 





It may also be observed that nationals of Iron Curt i countries have for 
generations heen afforded protection the United S es under the common 
law of various of our States to their unpublished works, even though we have 


had no copyright relations with their countrie 


In conelusion, the convention was not hasti conceived Years of expert 

ibor went into its preparation The overwhelming majority of those who have 
studied it do not consider it to be ill-advised 

The convention has been tl] subject of extended st y com es of bar 
associations, who have approved it with virtua nanimity. The objections 
no raised on behalf of certain motion-picture cor panies were before these 
professional groups and rejected by them 

I respectfully efer to the printed report of the ommittee or nter ional 


copyrights to the section of patent, trade-mark, and copyright law of the 
American Bar Association (1953), | 


unanimous report of a 15-man committee, was approved by the section at its 


vw of which is attached hereto this 





1958 annual meeting, and on March &, 1954, 1 the ] of ce of the 
American Bar Association (upon joint motion of section and ‘ n 
of international and comparative law) The resolution so adop b he 
American Bar Association endorsed ratification of the Universal Copyright 
Convention by the United States, with such necessary enabling legislation as 
would serve to effectuate its purposes 

I find satisfaction in associating myself with the Secretary of State in behalf 
of the Department of State, the Librarian of Congress, the Register of Copy 
rights, the Assistant Secretary of the Department of Commerce, the American 
Bar Association, and other bar groups, as well as the representatives of other 
nterested industry associations who have urged favorable action on the Universal 
Copyright Convention and the necessary implementing legisla 


Respectfully submitted 
\DOLPH SCHIME! 


McCauLrty & HENky, 
New York, N. Y., March 31, 1954 
Hon. WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington 25, D. C. 

DEAR SENATOR LANGER: We are general counsel to The Hearst Corp. Our 
client publishes, directly or through its subsidiaries, 18 newspapers and 9 maga- 
zines. It also owns and operates King Features Syndicate as well as Inter- 
national News Service. It is clear, therefore, that our client has a direct and 
substantial interest in the dissemination of intelligence, an interest, we believe, 
completely congruent with the public interest in that area. 
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iversal Convention would accomplish, in the field of 








l eht, certa desirable ends: Firstly, it would apply the doc- 
! nal treatment, subject to the raising of such treatment to the level 
of 1 protection as to translation and duration of copyright: secondly, 


would bring tl about with a minimum of formality, such as a single form 
i notice reasonably placed on all authorizedly published 
l the national treatment rule each adherent nation would 
grant to copyrightable foreign works “the same protection” granted “‘to works of 
its own nationals first published in its own territory.” Clearly such national 
treatment principle avoids invidious discrimination against foreign works. It is 
a principle familiar to American copyright law since, as adverted to above, it 
constitutes one of the grounds of the reciprocal copyright relations with pro- 
claimed countries 

Admittedly, to carry out the Universal Convention would require certain 
changes in the United States Copyright Act in relation to such foreign works 
as come within the reach of that convention. None of such changes, however, 
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would be too radical. None of such changes would be unduly prejudicial to 
American interests. The most significant of such changes would be in not 
subjecting any of those particular works to the manufacturing provisions of our 
act. Any real adverse effect of such exemption would seem illusory, especially 
in view of the high competence and efficiency of the American printing trades. 

All in all, the Universal Convention appears to us a reasonable and workable 
system deserving of approval. Many detailed arguments in favor of it could 
be marshaled. Doubtless such arguments have already been presented to you 
and we shall not attempt a repetition in that regard. 

Quite simply stated, what strongly appeals to us is the fact that this con- 
vention would greatly enlarge the area of effective and uniform operation of 
the moral law of compensation: If we would have the works of our own 
authors accorded copyright protection in foreign countries, within the framework 
of national treatment, but without burdensome and technical conditions, we 
should do the same for foreign works. Because it is right to do so, we create 
international good will thereby. The adoption of this convention, we believe, 
should deepen and make more durable the ties that bind us to our friends 
abroad—those nations which labor, as do we, in the vineyard of freedom. 

We trust you will favorably consider the convention and vote for its ratifica- 
tion as well as for the domestic legislation necessary to conform our Copyright 
Act to it. 

Respectfully yours, 
McCaurtey & HENRY, 
By AtFrep H. WASSERMAN. 


STATEMENT OF THE AMERICAN BAR ASSOCIATION SECTION OF PATENT, TRADE-MARK 
AND CoPpyriGHT LAW 


Reprinted from 1953 committee reports to be presented at the annual meeting to 
be held August 22-26, 1953, Boston, Mass, 


REPORT OF THE COMMITTEE ON INTERNATIONAL COPYRIGHTS 


* a * * * + . 

It is the view of your entire committee that, at this stage, this report should 
primarily serve: to analyze the convention for the section; to indicate what it 
purports to accomplish and the means taken and which will have to be taken 
for so doing, in the light of the presently existing state of the international 
copyright relationships of the United States; and to evaluate, on the information 
thus far available to the committee, the advantages claimed by the convention, as 
well as such criticisms as may have come toits attention. There have been as yet 
no public hearings of any kind. 

The United States, as a great creditor nation, has not only become a world 
economic power in the field of tangible properties, but the intellectual and artistic 
creations of its nationals are achieving worldwide circulation among the free 
nations. Incorporeal as they may be, the latter nevertheless represent property 
investments on a tremendous scale which circulate in world commerce, and 
return hundreds of millions of dollars annually to the United States. The United 
States in turn is a great market for the intellectual and artistic properties 
originating in other countries. It is self-evident that an international arrange- 
ment which could harmonize our own copyright system with the systems of 
many other countries, by finding a modus vivendi acceptable to all, is most 
desirable. Such a goal is surely to be looked upon most sympathetically, even 
though substantive advances in the law of copyright may necessarily have to be 
kept at a minimum to achieve some agreement at this stage. Our Government 
has recognized that an international copyright convention, in which the United 
States could play an active part with other nations, is an important part of the 
foreign policy of the United States. This has been evidenced by the resources of 
the Government which our Department of State has put behind the project of 
obtaining a Universal Copyright Convention. It is significant that delegations 
of other governments, appreciating the serious effort undertaken by the United 
States, cooperated to reach an agreement which all might find acceptable, by 
making great concessions toward accommodating their systems to that of the 
United States. It would be highly embarrassing now to retreat from this effort. 
It would not be justified unless there were overwhelming indication of serious 
injury to United States nationals. 

* * + * * > ca 
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In general, the members of your committee unanimously approve in principle 
the Universal Copyright Convention as adopted in Geneva in 1952. Realizing 
the staggering task of drafting such a highly technical instrument, by way of 
open debate on each phrase by the delegates of over twoscore nations speaking 
in various languages, and yet reaching agreement, it is appreciated that there 
had to be some compromises and obviously some ambiguities. On balance, your 
committee is unanimously of the view that the conference achieved a notable 
result in harmonizing to considerable extent the existing copyright systems of 
the United States and many other countries of the world on a reciprocal national 
treatment basis, and that it is in the interest of United States citizens to be a 
party thereto. 

Such criticism as your committee has thus far encountered, appears, on the 
one hand, to be directed to the fact that the convention did not create a new 
substantive system of copyright for a new electronic age, and, on the other, 
that it has failed to correct some existing situations in certain countries such 
as their subsequent restoration to copyright protection of works previously in 
the public domain. As to the first type of criticism, it must be understood that 
it was not the purpose of the convention to create a whole new worldwide sub- 
stantive system, but to harmonize existing systems into a workable international 
arrangement to which the United States and the other countries of the world 
could belong (realizing that the United States would not join the Berne Union). 
To have followed counsels of perfection would have meant, in reality, no attain- 
able international arrangement in the foreseeable future. There is no reason why 
the convention should not make advances in the future, once it is established 
and functioning. As to the other criticism, the same would seem to have been 
made without an appreciation of the fact that the conditions criticized are not 
the creation of the convention, but exist today in many important countries 
without the convention. Works unprotectable in their unpublished stage in 
many countries, for example (because of the nationality of the author or owner), 
and thus in the public domain there, are subsequently lifted from the public 
domain and become protected under copyright upon first publication in that 
country, or in another Berne Union country if it is a member of the union. 
In the United States, on the other hand, the unpublished works of nondomiciled 
nationals of Russia or Turkey, with which we have no reciprocal relations, are 
not in our public domain while unpublished, being protectable at common law, 
but would fall into our public domain upon first publication, since statutory 
copyright is unavailable to them. 

Of course, if detractors of the convention will make invalid assumptions of 
what the convention purports to and does do, as a basic premise from which to 
launch all sorts of conjectures as to the confusion which may thereby be created, 
the Universal Copyright Convention could be reduced to absurdities. It is 
important to recognize the fallacious premises upon which such assumptions 
are based and this will be indicated to some extent in the later discussion of 
definition of “publication” under article VI. 

It is in general the view of your committee that the changes which would 
be effected by the convention from the existing situation, insofar as the United 
States is concerned, are not fundamentally of any disadvantageous or injurious 
nature. Our international relationships today, such as they may be, are 
predicated upon reciprocal national treatment. That is essentially what the 
Universal Copyright Convention provides, but on a simplified basis. The ad- 
vantages afforded by the convention, however, would be very great indeed in 
the easier protection of substantial American copyright interests abroad, under 
an international agreement where we can hold our heads erect as a contract- 
ing state in company with other nations, instead of continuing to attempt to 
secure international protection for many of our important American works, 
through a back door to the Bern Union to which we refuse to become an 
adherent. 

* * * * * * . 


I. THE IMPACT UPON UNITED STATES INTERESTS 


By the United States becoming a party to this international copyright con- 
vention, there is a threefold impact upon United States interests to be con- 
sidered. First, there are obviously the rights and remedies to be acquired 
abroad by our United States authors or owners of literary and artistic prop- 
erties (published as well as unpublished), in the dissemination and marketing 
of their works in foreign countries. We are today great exporters of our intel- 
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lectual creations and properties. We need to insure protection for our works 
abroad. 

Secondly, there are the duties and liabilities imposed on our own citizens and 
domiciliaries within the United States, with respect to works of nonnationals 
originating outside the United States, and which will come under protection here. 

Thirdly, there is the general public interest, apart from the direct interests 
of individual owners or users of the works in the United States, in the avail- 
ability, encouragement, protection and interchange of intellectual creations of 
all nations, from an international as well as a domestic viewpoint. The notion 
that it might be in the interests of United States nationals to have such a diffi- 
cult and restrictive system for protection of works of foreign origin here, so as 
to throw many of them into our public domain, and make them available for 
free usage, would not seem to have practical or moral justification to your com- 
mittee. This is a two-edged sword that can cut against United States interests 
in foreign countries. Furthermore, even domestic users, publishers or producers 
who desire exclusive rights for source materials of foreign origin, for publica- 
tions or productions in which great investment may be made domestically, would 
often rather have clarity and certainty in the rights as to such source materials, 
as well as acquire exclusive rights thereto, than rely upon the same being ques- 
tionable public domain material freely available to all comers. 

The Universal Copyright Convention is not merely concerned with what would 
ordinarily be considered our statutory copyrighted works. It is concerned with 
both published and unpublished works. ‘The published works of course include 
those for which our only protection is under statutory copyright. The other 
category, unpublished works, comprehends not only (1) the sometimes so-called 
unpublished works of certain limited groups (dramas, musical compositions, 
dramaticomusical compositions, motion pictures, photographs, etc.) for which 
statutory copyright may be secured under title 17, section 12, by deposit in the 
Copyright Office when not reproduced in copies for sale, and which must be 
reregistered with deposit of two published copies if subsequently generally 
published in the statutory manner, but (2) works protected under the common 
law in various of our States (and under the statutory law of some) prior to first 
dedicatory publication. 

The convention expressly provides that “in each contracting State there shall 
be a legal means of protecting without formalities the unpublished works of 
nationals of other contracting States” (art. III, subdivision 4). The United 
States already has a regime under the common and statutory law of various 
of its States to protect works which have not had a dedicatory first publication. 
Whether such regime is complete enough has been questioned. Under statutory 
copyright the United States also protects certain special classes of works copy- 
rightable by deposit, prior to general publication, under section 12 (which the 
convention recognizes in its provisions for copyright term, art. IV, subdivision 2). 
Of course, works generally published, with appropriate statutory notice of copy- 
right, under section 10, are protected. 

The language of the above provision of article IIT, subdivision 4, seems to have 
been purposefully vague. The United States delegation explained our common- 
law system of protection under State law for unpublished works, as well as our 
lederal statutory system for certain types of work not reproduced in copies for 
sale or general distribution, by way of the formality of a deposit in the Copy- 
right Office under section 12 (Sir John Blake’s report on art. IV). It has been 
suggested that if certain of the States of the United States do not now or will 
not in the future protect unpublished works of nonnationals, our Federal 
Government will not be in a position “to insure the application of this conven- 
tion,” as required by article X, prior to deposit of its ratification. The con- 
vention not being self-executing, a question may arise as to whether it is binding 
upon the States. The Government having no power over State law, there might 
possibly be ground for application to the International Court of Justice, under 
article XV, to settle disputes over protection denied to a nonnational for his 
unpublished work. 

Mr. Leonard Zissu, of our committee, who is fully in accord with and has signed 
this report, feels strongly that the contention of some opponents of the conven- 
tion that the United States cannot insure protection for unpublished works, is 
without foundation. He has submitted a special addendum, hereto included, on 
this question. 

While such theoretical speculations are interesting, those States in which pro- 
tection has been sought long have protected rights in unpublished works either 
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under the common law, or by statute under a civil law code, and the likelihood 
is that they will continue to do so. It has been urged by some that, under the 
power granted to Congress by article 1, section 8, of the Constitution, to secure 
to authors exclusive rights to their writings for a limited period of years, the 
time may be ripe for consideration of a general revision of our copyright law, 
in which Federal copyright legislation will take over the protection of unpub- 
lished works without the formality of a registration, instead of leaving such 
matters exclusively to the States as at present. Such may require revision of the 


remedy sections, particularly as to statutory damages. However, while some 





members feel that consideration of the convention should prompt a long overdue 
general overhauling of our copyright structure, your committee is not of the view 
that such general revision is a necessary prerequisite to ratification of the con- 


vention. Such a revision, in any event, is not in the province of this committee. 

Preliminary to a consideration of the convention itself, it may be of value 
to examine just what present multilateral and bilateral international copy- 
right arrangements exist for the United States, so that we may better ascertain 
the respects in which the convention purports to change them, and whether the 
same involve advantages, disadvantages, or both. 

Before doing so, however, it is important to note the ends to which the con- 
vention, in general terms, is directed. 


Il. THE BASIC PURPOSE OF THE CONVENTION APPEARS TO BE THE HARMONIZATION OF 
EXISTING NATIONAL SYSTEMS, ON A SIMPLIFIED RECIPROCAL NATIONAL TREATMENT 
BASIS, RATHER THAN TO CREATE A NEW SUBSTANTIVE LAW OF COPYRIGHT 


The convention does not appear to be seeking to set up new substantive law, 
except as to certain minima in a few limited categories, such as duration of copy- 
right (art. IV), and limited translation rights primarily intended for certain 
countries not advanced in literary and artistic spheres (art. V). 

The convention, in its essence, and without impairing existing international 
systems (such as the Berne Union, and various inter-American conventions), ap- 
pears to seek a means whereby all the member countries will reciprocally give 
their full national treatment, and no less, to the nationals of other member coun- 
tries, subject to a specified minima of formalities, and for at least certain specified 
minimum periods of protection (regardless of what they may require of their 
own nationals by way of additional formalities). The countries can, of course, 
provide nonnationals with better arrangements than the minima specified by 
the convention, and probably will. The convention further provides such pro- 
tection, for published as well as unpublished works, and specifies in article I 
that “each contracting state undertakes to provide for adequate and effective 
protection of the rights of authors and other copyright proprietors in literary, 
scientific and artistic works, including writings, musical, dramatic and cinemato- 
graphic works, and paintings, engravings and sculpture.’ Evidently it was felt 
that the above enumeration was broad enough to cover the basic works, and that 
further enumeration of works, as well as of rights, might under the ejusdem 
generis rule serve to limit rather than expand. Accordingly, these matters were 
best left to the respective local laws of the contracting states. 

It is clear also that the convention is intended to govern only the rights there- 
under of a nonnational seeking the national treatment of a member country for 
protection of his work, within the meaning of the convention. Each member 
country is perfectly free to impose whatever requirements it wishes, as to for- 
malities or other conditions for the acquisition or enjoyment of copyright, to 
works of its own nationals, wherever published, or to works by anyone first 
published in its own territory (art. III, subdivision 2). 

It is obvious that the Universal Copyright Convention was not intending a 
new body of substantive copyright laws, as to works and rights, to meet our new 
electronic age. Rather, it seems to appear to be attempting to harmonize present- 
ly existing copyright systems, into a more effective regime of reciprocal national 
treatment, with less chance for error through ineffective attempts to comply 
with misunderstood formalities of other nations, but with certain substantive 
minima as above indicated. 


IV. THE ARTICLES OF THE CONVENTION 


The first seven articles are the basic articles, the remainder being primarily 
for administrative purposes. 
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The preamble 

The expressed desire is to assure in all countries copyright protection for 
literary, artistic, and scientific works, appropriate to all nations of the world, 
without impairing existing international conventions, so as to insure respect for 
the rights of the individual, and encourage the development of literature, the 
sciences and the arts, by facilitating a wider dissemination of works of the human 
mind and increasing international understanding. 


Article I—The undertaking to provide adequate and effective protection of rights 
of authors and proprietors in literary, scientific, and artistic works 
This article I has already been discussed. 


Article II—Convention protection for published and unpublished works on a 
national treatment basis 

This article provides for protection for both published works and unpublished 
works. 

As to published works, subdivision 1 provides every member country must 
give the same treatment not only with respect to any works first published in 
any other member state (regardless of the nationality of the author), but to the 
published works of a national of any other member state (wherever published), 
as it gives to its own nationals who. first publish in its own territory. This 
would, of course, give protection to works of Iron Curtain authors first published 
in a country belonging to the Universal Copyright Convention. This would 
appear to be a calculated risk to which the United States could not reasonably 
take exception in the light of its own backdoor protection secured under the 
Berne Union of which it is not a member. It should also be remembered that 
protection in the United States, under State law, for unpublished works, has for 
generations, been available to the author or proprietor regardless of nationality, 
even though a national of an Iron Curtain country with which we have no 
reciprocal relations. When we consider the vast number of public performances 
of dramatic, dramatico-musical and musical works that are performed daily on 
the stage, and by way of radio and television broadcasting, to audiences of 
millions, without being deemed dedicatory publications of the common law right, 
it will be appreciated that we have long had a regime under which nationals of 
countries with which we have no official reciprocal copyright relations have had 
and still have protection here for their unpublished works. Protection here is 
unavailable, of course, upon and after first publication. 

As to unpublished works, subdivision 2 provides every state must accord to 
non-nationals of the other contracting states the same protection as it accords 
to unpublished works of its own nationals. As previously indicated, subdivision 
4 of article III further provides, in this regard, that there shall be legal means 
of protecting without formalities the unpublished works of nationals of other 
contracting states. 

Subdivision 3 of article II provides in effect for stateless persons or refugees 
who have their habitual residence in a member state being assimilated to its 
own nationals, for purposes of protection under the convention. This is accom- 
plished, however, in those member states which choose to sign Protocol 2 
annexed to the convention. 


Article I1I—Limitations upon and elimination of formalities for published and 
unpublished works 


If all authorized copies of a work by a nonnational, first published outside 
its territory, come under the protection of the convention, and have the prescribed 
encircled “ec” type of copyright notice, the contracting state is obligated, under 
subdivision 1 of article III to regard as fully complied with those other formal- 
ities it may require as a condition of copyright, such as deposit, registration, 
notice, notarial certificates, payment of fees, or manufacture or publication in 
that contracting state. If the same are conditions of copyright, its domestic law 
will have to be amended, prior to deposit of its ratification, insofar as non- 
domiciled nationals of other countries claiming protection under the Universal 
Copyright Convention are concerned. As elsewhere herein discussed, although 
deposit and registration would not be a condition of copyright in the United 
States, such nonnational may at some stage be motivated to deposit copies and 
register his claim to copyright in our Copyright Office, after an infringement 
occurs, in order to secure the remedies for infringement made available by our 
statute in the Federal courts, since dsposit and registration may still be a con- 
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dition precedent to a statutory infringement action, although not a condition 
upon the securing enjoyment or recognition of the copyright. The other coun- 
tries of the world are coming around to our viewpoint and have accepted the 
provision of a copyright notice consisting of the symbol “c” in a circle with the 
name of the copyright proprietor and the year of first publication, placed in such 
manner and location to give reasonable notice to claim of copyright. In other 
words, by doing in effect what we have heretofore been doing in the United 
States to secure copyright by publication with copyright notice under the United 
States copyright statute, except that we use the symbol “ec” in a circle instead of 
the word “Copyright,” our United States copyright owners will automatically be 
entitled, without more, to whatever national treatment every other member 
country gives its own nationals for published works. We will not be required 
to first publish or make a simultaneous publication in any such other member 
country, as we have to do today in many of them, nor to comply with onerous 
formalities such as deposit, registration, notice, notarial certificates, payment of 
fees, etc., as a condition to copyright protection for our works in such foreign 
countries 

The symbol of “c” in a circle was adopted because there is no single word 
equivalent to our word of art “copyright” in various other languages. 

Similarly, we have the right to make the first publication with such copy- 
right notice in any one of the other member countries, rather than in the United 
States, and automatically secure its national treatment for published works 
in every member country. 

By the same token, works of nonnationals, first published outside the United 
States with the above encircled “c’’ type of notice, will secure copyright pro- 
tection here, without any other formality of deposit, registration, fees, printing 
and binding here if in the English language, ete. This will require amendment 
of our domestic law, at least insofar as nonnationals are concerned, so as to 
permit the encircled “c” type of notice, its change of position to a location eal- 
culated to give reasonable notice of claim of copyright, and elimination of 
requirements of domestic manufacturer and ad interim copyright as to works 
in the English language. 

To the extent that the Berne Convention countries join the Universal Copyright 
Convention, as they intend to do if the United States will, every one of such 
countries will have to give its national treatment, and no less, to United States 
citizens who have published their work in the United States with the appropriate 
notice of copyright. Since the minimum requirements of the Berne Convention 
are a part of the national treatment of each such Berne Convention country, 
American citizens will, by virtue of our membership in the Universal Copyright 
Convention automatically get in the particular Berne country the minimum pro- 
tection of Berne, as part of its national treatment, without the necessity for a 
simultaneous publication in a Berne country, the actual simultaneousness of 
which is often doubtful, in order to enter through the back door. Similarly, a 
majority of the American republics signed the Geneva Convention, and if they 
ratify, the provisions of the Washington Inter-American Copyright Convention to 
which they may have adhered, becomes part of the national treatment of each 
such country which it would be called upon to give United States citizens if 
we ratified 

Subdivision 2 of article III expressly makes clear that the provisions of the 
Universal Copyright Convention are applicable to each member country only in 
respect of the rights to be afforded by the convention to nonresident nationals 
of the other member countries. As to formalities or other conditions for the 
acquisition of copyright in respect of works first published in its territory, or 
any works of its own nationals wherever published, the convention is wholly 
unconcerned, and this paragraph expressly excludes such matters from the con- 
vention. United States citizens will still have to abide by the conditions and 
formalities of the United States copyright law, although nonnationals of member 
countries who have published outside the United States will not, unless we 
voluntarily decide to amend our domestic law in like manner. 

Under subdivision 3, a person seeking judicial relief must still comply with 
the domestic procedural requirements, such as depositing with the court or 
appropriate governmental agency a copy of the work involved in the litigation, 
and appearing through domestic counsel, but this does not affect the validity 
of the copyright, nor may requirements be imposed which are not similarly 
applicable to nationals 

This means that a nonnational seeking to enforce a right in our courts will 
have to make his deposit and register his claim to copyright in our Copyright 
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Office in advance of filing action, even if only a day before, under the doctrine 
of Washingtonian Pub. Co. v. Pearson (306 U. S. 30) holding that deposit was 
a prerequisite only to the filing of suit and not to the validity of the copyright 
or any acts of infringement. Our delegation familiarized the delegations of 
other countries with the Washingtonian doctrine. 

Under subdivision 4, each contracting state, as previously indicated, agrees 
that there will be legal means of protecting without formalities unpublished 
works of nationals of other contracting states. 

Subdivision 5 takes cognizance of the United States renewal of copyright 
provision, with its formalities requirement of a renewal application, by except- 
ing this formality from those otherwise eliminated in subdivision 1 for non- 
nationals. Nonnationals will therefore have to observe the formality of our 
renewal provision and may have to file an application with appropriate identi- 
fication of the work renewed. 

Article IV—Duration of protection 

Article IV provides for certain minima as to term or duration of protection, 
by the participating countries. This does not mean that a participating country 
cannot give a much greater term of protection, if it so desires. It can give a 
perpetual term if it so desires. It merely means that the participating country 
cannot provide less than a certain stated minimum period of protection. 

As to countries which measure copyright protection by the life of the author 
plus a period of years, the minimum protection period is the life of the author 
and 25 years after his death. Many countries now have a 50-year period after 
death and will undoubtedly so continue. 

As to countries which measure protection by a specified period of years, 
either from date of first publication, or from the date of registration in the 
Copyright Office, as is the case in the United States, the minimum period is 25 
years from the date of publication, or 25 years from the date of registration in 
the Copyright Office if not published prior thereto. In the United States this 
period is now 28 years. 

There is, however, a qualifying limitation on the period of protection to be 
given a nonnational in a country where protection is sought, if the protection 
in such country is longer than the protection in the country of which the copy- 
right owner is a national, either as to published works or as to unpublished 
works. The country where the nonnational seeks protection is entitled to limit 
the period of such protection to the period for which the copyright owner would 
have been protected in his own country. For United States citizens seeking a 
protection abroad, the country in which protection is sought is permitted, if it 
so desires, to limit protection there to a maximum of 56 years, if the copyright 
is renewed in the United States, or to 28 years if it is not renewed. It does not 
follow that the country need necessarily do so, the provision heing merely a 
permissive one. The national of one contracting state is not permitted to evade 
this provision by first publishing in a state with a longer term of copyright than 
his own state. For the purpose of the term of protection in the country where 
protection is sought, the nonnational is treated as though his work were first 
published in his own country. 

Insofar as unpublished works of United States citizens are concerned, if un- 
published in the common law sense of nondedication, where protection is 
perpetual at least until a first dedicatory publication, this permissive limitation 
will have no consequences in reducing the term of protection in the country 
where protection is sought. As to so-called unpublished works for which 
statutory copyright has been secured by deposit prior to general publication 
under section 12 of title 17, the foreign country will, or course, have the right 
to limit its term of protection to 56 years if renewed, and to 28 years if not 
renewed. 

The foregoing possible loss of some period of protection in the foreign country 
would not appear to be of any serious major consequences, and it is not un- 
reasonable, in international relationships, to ask that one country shall not 
expect a greater term of copyright for its own citizens abroad than it is itself 
willing to give citizens of the other country. As a matter of fact, certain of 
the orders in council which have extended copyright protection for unpub- 
lished works to citizens of the United States in the United Kingdom and the 
former British Dominions, on a national treatment basis, have expressly 
restricted the right of protection of United States citizens in these other coun- 
tries to a period not greater than would be enjoyed in the United States. There 
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are clauses along somewhat similar lines in the Berne Convention which restrict 
the period of protection in other countries to that of the country of origin. 

Under subdivision 5, the work of the national of a member country, first pub- 
lished in a noncontracting state, is treated as though first published in the 
state of which the author is a national. 

Under subdivision 6, where a work is published in 2 or more contracting 
states within 30 days of its first publication, the same is deemed simultaneous 
publication in the contracting states, and in the case of simultaneous publica- 
tion in 2 or more contracting states, the work is treated for the purposes of 
the term of protection, as though published in the state which has the shortest 
term. 

As to photographic works and works of applied art, the above minima of sub- 
division 2 are not applicable, except that in countries giving protection to such 
works, the protection must be a minimum of 10 years (subdivision 3). 


Article V—Translations 

Article V gives an exclusive right in respect of all works to make, publish, and 
authorize the making and publishing of translations. This right would exist 
throughout the duration of copyrightt (subdivision 1). 

However, there is an exception under subdivision 2 as to works which are in 
the form of “writings.” The domestic legislation of the contracting country 
may restrict the translation right as to “writings,” and there is an elaborate 
provision for nonexclusive licenses, upon a royalty basis, to translate the work 
into the language or languages of the particular country if within 7 years 
from first publication there has been no authorized translation in such language 
or languages. This provision would apparently not refer to musical or cinemato- 
graphic works, but is intended for literary works which the convention has dis- 
tinguished from these and other classes of works as “writings.” This was 
a compromise with those states, whose cultures are not advanced, which sought 
very much freer translation rights. 

The United States and the other culturally advanced countries of the world 
will continue to recognize the exclusive translation right for the full term of 
copyright, without compulsory nonexclusive licenses, so that the matter is not of 
great consequence except insofar as it has favorably advanced our exclusive 
translation rights in the more culturally backward countries beyond what they 
have hitherto wished to permit. 

Article VI—Definition of publication 

Article VI is a single brief sentence which is the crux of the convention, as 
well as of controversies which may arise as to the desirability of the convention. 
The definition obviously controls the meaning of the words “published,” “unpub- 
lished,” “publication,” etec., as used elsewhere in the convention, particularly inso- 
far as any nonnational seeking enforcement of his rights under the convention in 
a foreign member country, is concerned. 

The article reads: 

‘‘Publication,’ as used in this convention means the reproduction in tangible 
form and the general distribution to the public of copies of a work from which it 
can be read or otherwise visually perceived.” 

The provision for the reproduction of copies in tangible form apparently was 
intended to exclude the making and exposure to public view of intangible copies, 
by way of exhibited reflections upon a motion picture screen, for example, as 
treated in Patterson vy. Century Productions, Inc. (93 F. (2d) 489 (C. A. 2d)), 
certiorari denied (303 U. 8. 655). The court in that case held that projecting 
the images of a copyrighted motion picture print upon a theater screen, in the 
course of its public exhibition, was a making of enlarged visual duplicates or 
copies of each image, temporary in nature and intangible, to be sure, but never- 
theless infringing copies while they lasted. This point in the Patterson case in- 
volved a question of infringement of a concededly copyrighted motion picture 
film, by exhibition, and not a question of copyrightability. Whether or not any 
country, including the United States, would hold that the copies of the images 
of a positive motion picture print publicly projected upon a motion picture or 
television screen in the course of its exhibition would necessarly be deemed a 
publication of copies, either to secure statutory copyright, or to dedicate common 
law rights, in the light of the long-established doctrine here and elsewhere, that 
performance and exhibition, including that of motion pictures, is not “publica- 
tion,” this definition makes it clear under the convention that publication must 
be accomplished by tangible copies. 
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The convention's definition of publication also provides in effect that the 
tangible copies so distributed must be such which can be read or visually per- 
ceived. This is the troublesome portion of the definition. 

Read negatively, the definition in effect excludes from “publication,” as used 
in the convention (and thus only for the purpose of determining the rights of 
nonnationals in member countries), copies of a work distributed in tangible 
form from which it cannot be read or otherwise visually perceived. It is clear 
that this was intended to exclude works, as well as interpretive renditions of 
works, captured in sound recordings, on discs, film, wire and tape, such as 
music, stories, dramas and other literary works, as well as interpretive rendi- 
tions thereof, which could only be perceived through the sense of hearing by 
playing the record. It was intended that the distribution of such sound record- 
ings to the public by retail sale, lease or other distribution, was not to be deemed 
a “publication” for the purposes of the convention. Although it is the view of 
some opponents of the convention that sound recordings were thereby excluded 
in toto from the convention, it is the view of your committee that they 
are merely excluded from being deemed “published” works, for the purposes of 
the convention, regardless of the nature of their public distribution, and must 
therefore necessarily be deemed “unpublished” works. The fact that a work 
of this acoustic type is incapable of “publication,” for convention purposes, does 
not necessarily mean it is incapable of protection, as an unpublished work, under 
the convention, in those member countfies where acoustically recorded works are 
protected as a matter of their substantive law. There are unsettled questions, 
economic, social, and legal, in various countries as to the nature of the protec- 
tion of works, and their renditions, so recorded acoustically, which undoubtedly 
motivated this exclusion from the definition of publication. 

The definition avoided cognizance of those works, such as sound motion 
picture films made in the orthodox maner for projected exhibitions on theatrical 
and nontheatrical screens, and by way of television, as well as made by kinescop- 
ing televised performances, in which the visually perceived images recorded on 
the film are synchronized and integrated with the acoustically perceived sound 
track recorded on the same film, so as to convey not only the story, play, plot, 
dialog, music, ete., but at the same time the interpreter’s captured simultaneous 
visual and acoustic rendition or performance thereof. 

The convention expressly covers cinematographic works, the major produc- 
tions of which, during the past 25 years, have been sound motion pictures, and 
it is inconceivable that sound motion pictures were not intended to be covered. 
Concededly, it would be unusual for sound motion pictures to have a dichotomous 
nature, for convention purposes, under the convention definition of ‘“publica- 
tion,” in that general distribution to the public of copies thereof (by way 
of lease of tagible prints to exhibitors, for example) would certainly be a 
“publication” of the visual portion thereof, under the convention, as it is under 
United States law and that of other countries, leaving debatable the question of 
whether such “publication” carries with it as an integrated part the material 
on the sound track, or whether the latter must be deemed “unpublished” for the 
purposes of the convention. The convention definition has therefore resulted in 
a variety of interpretations. Some take the position that the sound motion 
picture being an integrated unit, and cinematographic works expressly covered 
by the convention, a sound motion picture film published within the meaning of 
the convention definition, must be protected as a “published” integrated work 
under the convention, as to both its visual and sound track material. This is 
the view of many on your committee. Some persons, who are strongly opposed 
to the convention, primarily on this account, have contended that “sound” 
motion pictures and kinescoped television programs, like gramophone records 
were not at all intended to be covered, but if they were, then only the visual 
portion, when published, is protected, with everything in the sound portion, in- 
cluding literary, dramatic and musical source materials as well as the cap- 
tured, interpretive acoustic rendition thereof, falling into the public domain. 
Your committe does not agree with this view. Your committee feels that, even 
if a sound motion picture film or kinescope were given a dichotomous inter- 
pretation, with the visual portion being deemed published, and the sound track 
material unpublished, the practical effect, insofar as protection is concerned, 
would not be serious. Insofar as a nonnational seeks protection in another 
member country, he would have protection for the visual portion as a published 
work, and for the sound portion, as an unpublished work, regardless of how 
the country in which protection is sought defines publication with respect to its 
own nationals, It is net unusual, under existing law in many countries, apart 
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from the convention to have differing legal consequences for the same sets of 
facts, with respect to “published” and “unpublished” works, depending upon the 
nationality of the author as will elsewhere be shown. 

It would seem that the exclusion of dramatic, musical, or literary works 
recorded on a sound track, from the convention definition of publication, when 
contained, for example, on wire, tape, shellac, vinylite, or film recordings, which 
are generally distributed by way of sale or lease to the public, does not mean 
that the dramatic, literary, or musical manuscript of which the interpreter or 
interpreters made a recorded rendition or performance, is excluded from copy- 
right protection, under the convention. We are here considering exclusively 
sound recordings which do not accompany synchronized visually recorded 
motion pictures. Such source manuscripts would appear to be deemed merely 
an unpublished work within the meaning of this convention (insofar as a 
nonnational owner of the unpublished manuscript seeks protection in another 
member country), although a Judge !goe* might regard the public sale of 
musical records as dedicatory of the musical composition for our own nationals. 
The unpublished source manuscript would be protected against piracy by way 
of plagiarism, copying or unauthorized performance, as an unpublished work. 
An area in which there may be considerable doubt in this regard, is where 
the captured recorded acoustic rendition is claimed to have been physically 
appropriated, by duplicating the sound track itself, or publicly performing the 
work from the sound track itself or its duplicate. To illustrate: if the composi- 
tion in question were Shakespeare’s Hamlet, or Beethoven's Fifth Symphony 
(which are in the public domain), as acoustically recorded by a Maurice Evans 
or Toscanini, would the captured acoustic recorded rendition of such public 
domain source materials be protected against physical duplication of the 
sound track or unauthorized public performance thereof? In other words, will 
Maurice Evans’ nuances of utterance of Shakespeare’s lines, or Toscanini’s 
unique interpretive renditions of Beethoven, as captured in a sound recording, 
be protected against appropriation by physically duplicating the sound track, 
or publicly performing it acoustically? This might depend on the state of the 
law of the country in which protection is sought. It would appear that the 
convention continues existing protection and provides no lesser protection to 
acoustically recorded works, insofar as the captured artistic rendition is 
concerned, than is now available therefor in such countries as protect such 
artistic recorded renditions against unauthorized duplication, vending or public 
performance of the recording. To that extent, the convention does not affect the 


present situation. As to unpublished, literary, musical and dramatic source 
materials or scripts, generally distributed to the public in acoustically recorded 
form, the same will be protected as unpublished works, as far as nonnationals 


claiming under the convention are concerned. 

It has also been claimed that without its sound track, the visual portion 
of a modern sound film would be gibberish, and considered merely a series of 
photographs, as to which the minimum term of protection may be 10 years 
(rather than 25 years), under subdivision 3 of article IV. This would seem to 
fiy in the face of the fact that foreign motion pictures with sound tracks in 
Italian, French, and even Japanese, which to most Americans is equivalent to 
gibberish, are winning great audiences and critics’ awards in the United States, 
and vice versa as to our own English language sound films abroad. Silent 
cinematographic works have been protected as cinematographic works, and not 
as photographs, in the United States since the Townsend Amendment of 1912 
to the copyright statute, and have been recognized as such in many other coun- 
tries for virtually as long a period, as well as under the 1908 Berlin revision 
of the Berne Convention. If some countries were to treat cinematographic 
works, particularly if nondramatic, as photographs, they would not do so be- 
cause of the Universal Copyright Convention, but despite it, and because they 
have been doing so in the past. 

It has been urged by some opponents of the convention, in an effort to reduce 
it to an absurdity, that by reason of its definition of publication, either (a) the 
convention never intended and thus does not give any protection whatsoever 
thereunder to any work incapable, under its definition of publication, of visual 
perception (e. g., a gramaphone recording), or (0) if the convention did intend 
such protection, every member state is ipso facto required to protect gramaphone 


1 Shapiro, Bernstein & Co. v. Miracle Record Co. (86 U. 8. P. Q. 193 (N. D. Ill. 1950)) 
Cf. Blanc y. Lantz (83 U. 8S. P. Q. 137) (Calif. Super. Ct., Los Angeles Co., 1949) 
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records, both as to their musical, dramatic, or literary source material and their 
recorded interpretive renditions, as unpublished works, regardless of whether 
the state has any such substantive protection for its own nationals under its 
domestic law. Such conclusions are predicated upon double-barreled fallacious 
assumptions. All sorts of fantastic and unsettled questions could be raised 
about the Universal Copyright Convention if the questioner assumes premises 
which have no validity under the convention. In the first place, it does not 
follow that, because a work is capable only of acoustic perception, such as a 
recording, and cannot be deemed “published” under the convention definition 
of publication, that such works are thereby completely excluded from the cate- 
gory of those covered by the Universal Copyright Convention. All that it 
means is that these works, to the extent that they are protectible as a matter of 
substantive law in any convention country, are to be protected therein as unpub- 
lished works for nonnationals claiming under the Universal Copyright Con- 
vention, even though as to nationals of the country in which protection is sought, 
the same works under the same method of distribution would be deemed pub- 
lished works and protectible as published works. As to the assumption in 
the second alternative, that every contracting state must otherwise protect 
the acoustic recording as an unpublished work, under the convention, regardless 
of whether acoustically recorded works are protected as a matter of substantive 
law for its own‘nuationals (whether published or unpublished) is not a require- 
ment of the convention. Except as to the minimum provided with respect to 
term, with respect to translations, and with respect to providing a means of pro- 
tection for unpublished works where the same are protected substantively in 
their published state, the convention does not call upon each member state to 
grant to a nonnational under the Universal Copyright Convention every sub- 
stantive right granted for published and unpublished works by any other member 
state. All that the convention requires under article II is that each state give 
to the nonnationals of every other member state the same national substantive 
treatment, and no less than, that it gives to its own nationals for their published 
and unpublished works. 

The fact that under the convention there may be differences in legal conse- 
quences for the same factual situations, depending upon whether the claimant 
is a nonnational claiming under the Universal Copyright Convention, or a na- 
tional claiming under its domestic law, is not anomalous. It has long existed 
in other countries. In the United Kingdom and other countries, for example, 
an unpublished work such as a photograph or a musical recording may be pro- 
tected as to a British citizen but would be in the public domain as to a foreigner, 
to whose country no Order in Council had been made. Copyright for unpublished 
works in England being based on nationality rather than the place of publication, 
a foreigner employing a British citizen to make a record or photograph, for 
example, in England under contractual arrangements by which it would belong 
to the foreigner, could not secure copyright protection therefor in England 
while unpublished, although if the Englishman were to employ the foreigner 
to make the record or photograph abroad, under contract by which the English- 
man would own the same, it would be protectible in England as an unpublished 
work. 

As to published works, on the other hand, where copyright in England depends 
upon the place of publication, and not nationality or residence, the unpublished 
work of a foreigner which is in the public domain in England may later become 
a protectible copyright for the foreigner on first publication in England, although 
a British subject might lose his existing copyright protection in his unpublished 
work by its first publication abroad. Copinger, The Law ef Copyright (7th ed.), 
page 25. 

Although there may be differing legal consequences for the same acts in a 
particular country, under the Universal Copyright Convention, depending upon 
whether protection is sought by a national or nonnational of the country, and 
the definition to be applied as to whether the work was deemed published or 
unpublished, the Universal Copyright Convention is in fact reducing such pres- 
ently existing differences. If the particular form of work is protectible as a 
matter of substantive law in the particular country, the Universal Copyright 
Convention is attempting to secure such protection for the nonnational of a 
member state in that country whether the work be deemed published or unpub- 
lished, as disinguished from the present situation where the nonnational might 
otherwise have no protection at all in that country, in the absence of the Uni- 
versal Copyright Convention, for the work while unpublished. 
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Since the definition of publication under article VI of the Universal Copyright 
Convention is the crux of a strong criticism of the convention, let us note what 
is requird as to publication in some of these countries, and under the revisions 
of the Berne Convention, if we were to continue on the basis of the protection 
under the present regime of proclamations, 

Under the British Copyright Act of 1911, publication is defined under section 1, 
subdivision 3, as follows: 

“(3) For the purposes of this act, publication, in relation to any work, means 
the issue of copies of the work to the public, and does not include the perform- 
ance in public of a dramatic or musical work, the delivery in public of a lecture, 
the exhibition in public of an artistic work, or the construction of an archi- 
tectural work of art. * * *” 

Canada, Australia, New Zealand, South Africa, etc., followed the British act 
and have similar definitions of publication. 

Under the 1928 Rome revision of the Berne Copyright Convention, the follow- 
ing is the definition, as translated by our Copyright Office from subdivision 4 
of article IV of the official French text (in Howell on the Copyright Law, 1st 
ed., p. 239) 

“By ‘published works’ (‘oeuvres, publicees’) must be understood, according 
to the present convention, works which have been issued (‘oeuvres editees’). 
The representation of a dramatic or dramatico-musical work, the performance 
of a musical work, the exhibition of a work of art, and the construction of a 
work of architecture do not constitute a publication.” 

In Copinger on Copyright (7th ed., p. 412), the above first sentence is trans- 
lated from the official French as: 

“By ‘published works’ must be understood, for the purposes of the present con- 
vention, works copies of which have been issued to the public. * * *” 

The 1948 Brussels révision of the Berne Convention made the following change 
in this definition (as in Howell on Copyright, 3d ed., p. 313) : 

“For the purposes of articles 4, 5, and 6, ‘published works’ shall be understood 
to be works copies of which have been issued and made available in sufficient 
quantities to the public, whatever may be the means of manufacture of the copies. 
The presentation of a dramatic, dramatico-musical or cinematographic work, the 
performance of a musical work, the public recitation of a literary work, the 
transmission or radio-diffusion of literary or artistic works, the exhibition of a 
work of art and the construction of a work of architecture shall not constitute 
publication.” 

The United States copyright law does not define the word “publication” except 
insofar as section 26 of title 17 has a definition of the “date of publication” in the 
ease of works of which copies are reproduced for sale or distribution. It has been 
held that such definition is not a definition of publication generally for the pur- 
poses of the act, but solely for the purpose of determining the term of copyright. 
Cardinal Film Co. v. Beck (248 Fed. 368 (N. Y.)). However, by judicial deci- 
sions, we have developed a concept of publication, both under the copyright 
statute and under the common law. For works not reproduced in copies for 
sale, the date on which a deposit is made in the Copyright Office, with claim of 
statutory copyright, has, for example, by judicial decision, been taken to be the 
date of first publication from which to compute the 28-year term of copyright. 
Mara vy. U.S. (96 F. (2d) 204 (C, A. 9th) ). 

From the foregoing, it will be seen that the presentation of dramatic, dramatico- 
musical and cinematographic works, the public performance of musical works, 
public rendition or delivery of lectures and literary works, radio dissemination 
of literary, dramatic and artistic works, and exhibition of works of art, are not 
generally considered a publication of it abroad, and this is so under American 
decisions. 

Pervading all these definitions in the concept of an issuance of the work to the 
public in tangible copies, to wit, the positive prints. The trade to which such 
distribution is made would undoubtedly be considered a part of the public. The 
leasing as distinguished from sale of copies of a work, even under decidedly 
restricted conditions, so long as made available to those of the public who are 
willing to meet the terms of the lessor, has been held in the United States to be 
a publication, not only dedicatory of common law rights, but within the meaning 
of the copyright statute to perfect copyright, long before the present Copyright 
Act of 1909. (Jewelers Mercantile Agency Co. v. Jewelers Publishing Co. (155 
N. Y. 241)) (common law) and the case cited therein of Ladd v. Oxnard (75 Fed. 
703) (statutory copyright). 
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The word “publication,” under the definition of the convention, requires, of 
course, a plurality of copies to enter distribution, This would seem to eliminate 
from “publication,” the renting or sale of a single copy, for example, for the 
purpose of televising exhibitions thereof to millions of homeowners, whether 
sponsored by advertisers or paid for by the individual members of the public 
through subscription, or to thousands of patrons by exhibitions at a single theater 
such as Radio City Music Hall, or by exhibitions on the screens of several 
thousand theaters through theater network television. By the same token, it 
must be conceded the same would not meet publication definitions under present 
United States law or the laws of many other countries, or of the Berne Union 
It must be appreciated that this convention was drafted in an effort by many 
countries of the world to adapt their systems of copyright as closely as possible to 
the United States system, as these systems presently exist, with a view to securing 
national treatment in all of the member countries for a work first published in any 
of them with the “ec” in the circle form of notice, as well as for unpublished works, 
without any further formalities, as if the copyright owner was a national of the 
country in which protection was sought. It was concededly not an attempt to 
erect a model basic law for a future electronic age. 

Similarly, if sound motion-picture films or kinescoped television programs were 
to be distributed in the future in a form electronically recorded on tape, wire, 
disk, or film, from which they can be visually perceived only when the instru- 
mentality is activated (and not on the instrumentality itself), such distribution 
need not necessarily call for any different interpretation than as to the current 
sound films, insofar as the Universal Copyright Convention definition of “publica- 
tion” is concerned, since they will be distributed in a form from which the visually 
intended portions can be visually perceived. If courts, however, should be tech- 
nical and hold that the form of instrumentality upon which recorded cannot be 
deemed copies within the meaning of the Universal Copyright Convention defini- 
tion of “publication,” because they cannot be read (a la White-Smith v. Apollo 
(209 U. S. 1)) the courts would necessarily have to apply like reasoning to these 
new electronic inventions in holding that they are not copies under existing United 
States law, British law, the Berne Convention or the law of other countries. The 
Universal Copyright Convention in such a situation would not be creating this 
result, but merely reflecting existing Jaw. 

Once a Universal Copyright Convention were established, and functioning, 
we might then proceed to advances in the substantive law under the convention. 
Article XII provides for the convening of conferences for revision whenever the 
Intergovernmental Committee shall deem it necessary, or at the request of at 
least 10 contracting states. 


Article VII—-Convention not retroactive to works or rights, already permanently 
in the public domain 

Article VII simply provides that the convention shall not apply to works, or 
rights in works, which, at the effective date of the convention in a contracting 
state where protection is claimed, are permanently in the public domain of said 
contracting state. 

The public domain of the state in which protection is sought, as it exists at the 
effective date of the convention, is the controlling feature. “Permanently” in 
the public domain of such state of attempted enforcement was apparently in- 
tended to cover situations such as exist in some Berne Convention and some Latin 
American countries. In some Berne Convention countries (the United Kingdom 
and some other Commonwealth countries for example), unpublished works of 
nationals of nonmember countries may be unprotected while they remain unpub- 
lished, but upon first publication thereafter in any Berne Convention country, 
protection must thereafter be afforded to it as a Berne protected work. It was 
thus not permanently in the public domain, during its unpublished stage, in 
such Berne country. The Geneva Convention does not change this situation. 
It merely recognizes it. 

In a certain Latin American country, for example, a work falls into the publie 
domain within 1 year from the completion of its printing, or from its presenta- 
tion as a dramatic or musical work which has not been printed, if the work is 
not registered with the General Director of Public Libraries, and 3 copies 
of the printed work deposited, or 1 signed copy of the manuscript copy of the 
dramatic or musical work. However, upon the expiration of a specified number 
of years from the end of such 1-year period, the copyright owner or his heirs are 
given the privilege of registering the copyright, and making a deposit, within a 
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new term of 1 year. If this latter term expires without compliance with the 
law, then the work falls permanently into the public domain. This situation 
would exist, regardless of the Geneva Convention. 

The provision against retroactivity applies not only to works, but to rights 
in works 

Insofar as any enforcement is sought by a nonnational in the United States un- 
der the convention, of any work, or any right in any work, which was in the 
public domain of the United States on the effective date of this convention, 
the same is excluded from protection. Nothing will be lifted from our public 
domain which was previously in such domain. There would appear to be no 
possibility of harm from the nonretroactivity provision within the United States, 
if protection is sought in this country. 

Similarly, insofar as any attempt may be made to seek enforcement in any other 
member country, a work, or a right in any work, which has already been in the 
public domain of such country will remain in the public domain, subject, however, 
to the exception above noted in which a work or right may have been temporarily 
unprotected in such country, with the possibility of the owner placing it un- 
der protection at a certain later period under the laws of such state. It would 
seem that any user should not reasonably be held liable for anything done while 
the work was thus temporarily in the public domain, if, at a later date, it should 
be restored to copyright protection. To the extent that these situations exist, 
they are already a fact which must be taken into consideration under present 
arrangements, exclusive of the convention. The convention merely does not 
change the existing situation. It did not create it. 

If the convention did have retroactive application to works, or any right in a 
work, which were already permanently in the public domain of the country in 
which enforcement is sought, there would, of course, be obvious objection to 
the convention. The convention appears to avoid such retroactive application. 

* + - * * x * 

Mr. Leonard Zissu who fully approves this report of the committee, has sub- 
mitted the following special addendum in amplification of one aspect of the re- 
port, concerning the matter of whether the United States is constitutionally able 
to insure the protection of “unpublished” works under the convention. Time 
did not permit the circulation of such addendum for consideration by the mem- 
bers of the committee. 

In general, the members of your committee unanimously approve in principle 
the Universal Copyright Convention as adopted in Geneva in 1952. Appreciating 
that there had to be some compromises and obviously some ambiguities, in the 
light of the difficult task of 40 nations reaching agreement upon a highly tech- 
nical instrument by way of open debate in various languages on each phrase, 
your committee is unanimously of the view that, on balance, the conference 
achieved a notable result in harmonizing to considerable extent the existing 
copyright systems of the United States and many other countries of the world 
on a reciprocal national treatment basis, and that it is in the interest of United 
States citizens to be a party thereto. 

The Universal Copyright Convention not yet having been offered by the Presi- 
dent to the Senate or Congress for ratification or acceptance, and no enabling 
legislation having yet been introduced in Congress, at the time of writing this 
report, the committee was not in a position to give consideration thereto. 

Respectfully submitted. 

Edward A. Sargoy, Chairman, Robert J. Burton, Max Chopnick, Theo- 
dore R. Jackson, Robert E. Kopp, Theodore R. Kupferman, Joseph 
McDonald, Robert P. Myers, Averill C. Pasarow, Vernon A. Peter- 
son, Morton Schaeffer, Charles B. Seton, Kenneth B. Umbreit, 
Daniel A. Weber, Leonard Zissu. 

(The following correspondence was received by the Committee on 
Foreign Relations after it had voted to report the Universal Copy- 
right Convention to the Senate. ) 

THe Liprary OF CONGRESS, 
Washington 25, D. C., June 8, 1954. 
Hon. ALEXANDER WILEY, 
Senate Office Building, Washington 25, D. C. 

Dear Senator WiLey: Following the close of the hearings on the Universal 
Copyright Convention and related legislation before the special committee of 
the Senate Foreign Relations Committee meeting with the Subcommittee on 
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Patents, Trade-Marks, and Copyrights of the Senate Judiciary Committee of 
which you are chairman, and over which special committee Senator Bourke B. 
Hickenlooper presided, a statement was submitted on behalf of five motion- 
picture companies raising certain questions as to the possible interpretation and 
effects of the convention. Among the points raised, the one of most practical 
importance to these motion-picture companies was that of the effect on the 
unity of the motion picture, including the copyright protection accorded the 
sound and other parts thereof, under the provisions of articles I, II, and VI and 
other provisions of the convention. It is my understanding that following their 
original statement submitted to the above committees, certain additional tele- 
graphic and other communications were made in this matter to the chairman 
and other members of the committees. 

During the week of May 17-22 a meeting of the Interim Copyright Committee 
of UNESCO was held in Paris, France. The membership of this committee was 
composed of the Chairman of the Geneva Conference at which the Universal 
Copyright Convention was completed and signed, the rapporteur of the Geneva 
Conference, and certain members of principal delegations to the Geneva Con- 
ference, who are also known as outstanding copyright experts in their respective 
countries. 

At the Paris meeting the Director General of UNESCO requested the advice 
and comment of the members of the Interim Committee on the above questions 
which had been raised by the above-mentioned American motion-picture produc- 
ing companies. Copies of this request and the response of the Interim Copy- 
right Committee over the name of its chairman, Henri Puget, are attached, 
together with the official translation into English of Mr. Puget’s letter, the 
original of which was written in French. The rapporteur’s report of the sessions 
of the Interim Copyright Committee held in Paris May 17-22 also makes refer- 
ence to the attached correspondence and incorporates copies and translations 
thereof as part of the official report of the committee. 

The attached correspondence I believe clears up satisfactorily the important 
question raised by these motion picture companies as to cinematographic works. 
I would, therefore, suggest, if it can now be arranged, that the attached cor- 
respondence together with this letter be incorporated in the records of the 
respective committees which have been considering the Convention and related 
legislation. 

It is my opinion that as far as the present United States copyright law is 
concerned, no further revision of the minimum implementing legislation than 
that embodied in S. 2559 and H. R. 6616 and H. R. 6670 is now required. 

I have reviewed this communication and attachments with representatives 
of the Department of State who have been directly concerned with the con- 
vention and the related legislation, as well as with the Acting Librarian of 
Congress, who concur in the foregoing expressions. 

It is further my understanding that on the basis of these clarifications the 
motion-picture companies referred to above are withdrawing their opposition 
to the convention and related legislation. In confirmation of this action I have 
received a copy of a letter of even date herewith from Mr. Austin C. Keough, 
general counsel of Paramount Pictures Corp. and who is also chairman of the 
general counsel committee of the Motion Picture Association of America, copy 
of which letter is attached. 

Copies of this letter and attachments are also being sent to Senator Hicken- 
looper and to Congressman Keating for the records of their respective com- 
mittees. 

Respectfully submitted. 
ARTHUR FISHER, 
Register of Copyrights. 
Enclosures [omitted]. 


PARAMOUNT Pictures Corp., 
New York, N. Y., June 8, 1954. 
Senator ALEXANDER WILEY, 
Senate Office Building, Washington, D.C. 


Drar SENATOR WILEY: My attention has been called to a communication of 
the Register of Copyrights to vou of June 8, together with the attachments incor- 
porating the correspondence between the Honorable Luther H. Evans and Mr. 
Henri Puget of Paris with respect to the provisions of the Universal Copyright 
Convention dealing with motion pictures and particularly the sound tracks. 
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e reviewed this matter with Messrs. Otto E. Koegel, vice president and 
al counsel of 20th Century-Fox Film Corp., Robert W. Perkins, secretary and 
ounsel of Warner Bros. Pictures, Inc., J. Robert Rubin, vice president 
counsel of Loew’s, Inc., and J. Miller Walker, vice president and 

insel of RKO-Radio Pictures, Inc. 

fach of us and the copyright counsel of our respective corporations are of the 
considered opinion that the present United States copyright law protects the 
sound and other parts of a motion picture as a unified whole We are informed 
that counsel for other American producers of sound motion pictures are of the 
Same opinion 

Our five companies filed with the subcommittee of the Foreign Relations Com- 
mittee of the Senate and with your Judiciary Committee and with the Judiciary 
Committee of the House of Representatives objections to the adoption by the 
United States of the Universal Copyright Convention. 

Now, in the light and on the basis of the communications between the Honor- 
able Luther H. Evans and Mr. Henri Puget referred to in the communication 
of the Register of Copyrights to you, and desiring to cooperate with our Govern- 
ment, I am authorized on behalf of the above-named five companies to withdraw, 
and we do hereby withdraw, the objections heretofore submitted to the above 
committees with respect to the Universal Copyright Convention and related 
legislation 

I am sending a copy of this letter to each of the following: Senator Hicken- 
looper, Congressman Keating, the Register of Copyrights, the Acting Librarian of 
Congress, and the Honorable Ben H. Brown, Jr., Deputy Assistant Secretary of 
state 

Kespectfully yours, 
AUSTIN C. KEOUGH. 


x 








